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Part One, from Section One: 

Al-Khaas (Specific) 


AJbjo 


1. The Definition of Khaas (the Specific): 

ilyjjV' Jail J^3 \jp\sxl\ lot 

"Khaas refers to any such word which has one, specific, known meaning." 

J-Aflib" < 'Jail 

"The statement of the author: "Every word", is in the position of jins 
(species, or specifying a species), and encompasses the meaning of "all 
(such) words." The rest are separate. 

By him saying: "used for a specific meaning," meaningless (words or speech) 
is excluded. 


^»jLw jj? £lja«£w<d' <Ua 


-J 




With regards to his saying: "known", if what he means by it is "its intended 
meaning is known", then all words possessing more than one possible 
meaning is excluded, because when it comes to such words (having multiple 
meanings), the intended meaning is not (always) known. 
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OV < Olyi)V' L glf’^ > ‘'~ s jSJLaJl ^j4XJ (*^ “^dLJl ^jl* 4 ' > flUxa dlS*Olj 

^*l*Jlj li^aUdl <up ^y^3 ,jA j£j 3lj3*i! j£ liyLa ^yuJl 01 iiXU-?- slaw 

l*~«^- 

If what he means by it is that the explanation is known, then this would not 
exclude words possessing multiple meanings; however, words possessing 
multiple means would still be excluded on account of what he says next, 

which is ilyO)!' ^, i.e. having just one meaning, because what he means by 

that is, for a word to be khaas it must be alone in its meaning. It must 
possess just one meaning and be free from any other meaning. Thus, with 
that, general (non-specific) words and words possessing multiple meanings 
are all excluded. 

C~»wJ ^>L*iSn «Jus O' jAliaJ! 0*ij \fr (tJad' Oji Lftlft Jail!' UjJj 

0*i ,*-0*1! OU~«Jdl ^3 j*JsJl UJ'j .‘-rh*ll OtitiS" ^ ^Sy^-t J-i 
^jll l*l!l ^3 <Ul3 Jail!' ,diLJ' ^3 j)jl!l 


He used the word laf^h instead of na^hm, proceeding thereby according to 
the default, and because the apparent is that these parts are not exclusive to 
the book but rather, they appear in all the words of the Arabs. He only 
mentioned na%hm in the divisions out of consideration for al-Adab (the 
science of Arabic literature), because the word na^hm actually means to tread 
pearls on a string, opposite to the word lafh % which, linguistically, means to 
throw. 

XAflll ,JjJa.uJl ^)e~p\ Jb OUkyuil ^ a PIS"d'j <Ul3 lolS"lafj 

JaiL LoJl jAj Ja^Uallj dLj Lftlft 

He used the word hull (every), which, though it is disliked in definitions in 
the terminology of the people of mantiq (the logicians), but here, the purpose 
of its usage to give exactness, i.e., to apply the principle in entirety, with all 
of its parts, without exiting from it, and this is only achieved by using the 
word kullu. 
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2. The Forms of Khaas 


jPyO?- jl £jJl jl jPyji?- dj£j O' la] jAj> 

Ajbj*> OLj 


<U»ugr dj£j Ob ,j*u^sJl jPj~op- dj£j O' la] j^bxJ' j^w? ^9 j*4<b t^OJ' jPytvx]\ ijS 
j' flOjs ^^Ip £jJ' j eyjip- j' ,b*bcie <u!p la i ^j OJj ^^auJ' *—«U^b- 

^yab-' '*i»j — j~*d' ^^abtOJl 4^' — j-*!' jpyji?- 

The author says: “Khaas is either: specifying a species, or specifying a type, 
or specifying an individual.” 

This is a segment on khaas after explaining its definition. 

What this means is that, the specification which is understood from khaas is 
either specification of a species, which is by, for example, its species being 
specific or exclusive in terms of meaning even if it can apply to more than 
that; or, specification of a class - again, same as the above; or specification 
of a specific individual, and this is the more specific or exclusive kind of 
khaas. 

The word jins , according to them (i.e. according to the 'Ulamaa of Usool, 
contrary to the Logicians) is a comprehensive term used for many that are 
different in terms of objectives/purposes/designs/aims, not realities, as is 
the view of the Logicians. 

The word nauw ', according to them (again, according to the Usoolijjeen, or 
'Ulamaa of Usool) is a comprehensive term used for many that are the same 
in terms of objectives/purposes/designs/aims not realities, as is the view of 
the Logicians. 

Lghi' klftP ^««<ila«.»!' *LP r-ji bpji JjiUbxl' Oji ^jb'jpSl' ^jP laij ^£9 

,OLJir> : 4 jjib ^1 <tiia*i' SJ 
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Because they (i.e. the Usooliyyoon ) search for the objectives/purposes rather 
than the realities, so many a times, something that is considered a namv' by 
the Logicians in considered a jins by the Fuqahaa, as is apparent in the 
examples mentioned by him, which are: insaan (a human being, as an 
example of jins), a man (as an example of nainv"), and Zaid (as an example of 
an individual). 

013 JJjiLa <Ul3 

UJLaj ^ IjjaLij lalalj LJ ASjA Ailb- yfi 

C~J' 3^(.Xa jJjJb AjT iLpSl'j 

JhrjJl $\j>\ dl3 Jfi \ j JLiha ti\j} £jJl jp\p- jjsj <J.dJJi 

Vs J' V jOPrJii <Ul3 j-all jJaj J? dj~*> (*4^ 

iJbtu 


So, "insaan" (human being) is an example of specification of a species, 
because it is a (comprehensive) term used for that which is many but 
differing in design/purpose/objectives, because under this (species) you get 
man and you get woman, and the aim and object of the physical constitution 
of a man is that he can be a Nabi, or an Imaam, or a witness when it comes 
to hudood (punishments stipulated by the Sharee'ah), or qisaas (retribution), 
and he can establish Jumu'ah, and the Eids, etc. On the other hand, the aim 
and object of the physical constitution of the woman is that she is able to be 
child-bearing, supervising the needs and affairs of the household, etc. 

"Man" is an example of specification of a type, because it is a 
(comprehensive) term used for that which is many and the same in terms of 
the aim and object, or purpose, because though there may be many men, all 
of them are the same in terms of the purpose/design/aim and object. 

"Zaid" is an example of a specification of an individual (or class), because he 
is an individual person, and there is no possibility of association or 
partnership, except if there is more than one (i.e. person called Zaid). 
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3. The Ruling of Khaas 


JjUsj O' ; JlflS Aj&p- OLj ^3 i^Jujxi i j£* '_ fl • ^*>'' £^3 l«Jj 

<l*ia3 


j-A!' JU^-J ^Ja.fc Uk3 <d^J*La ja jpy&pid I JjLsj O' <l1p Ojjl 


After the author finished defining khaas and dividing it up, he now begins 
explaining what is its ruling, so he says: 

"Its ruling is that it deals specifically with that which is has been specified." 

In other words, its effect is that it deals with or discusses only that which 
has been specified, only the very thing (i.e. species, or type, or individual) 
that has been specified, in such a manner that the possibility of anything else 
or anyone else being referred to is absolutely removed (i.e. when a person 
says “man”, this is specifying a class, and the ruling and effect of this is that, 
it is now understood that only “man” is being referred to, and anything else, 
whether it be women, or plants, or animals, or anything else, is completely 
excluded, and the discussion, subject matter and attention is drawn solely to 
this nauiv' (type) which has been specified, which is “man”.) 

Usd J-E UiU SjS’ <j*JIp Jb)' > :Ul3 'ils 

hobs Uk3 Jjl~> J^3 J*o£?sj 

i-C*j ^glp 

So when we say, "Zaid is an 'Aalim." Zaid is specific; there is no possibility 
of anyone other than Zaid being meant, for such a possibility would not 
arise from any evidence. The term 'Aalim, also, is khaas (specific); nothing 
other than any 'Aalim is meant (also, no one other than an 'Aalim is meant.) 
Each of two words deals with their respective purport is a way that is 
absolute, having no room for the possibility of "other", and thus from the 
speech itself it is established that the label of "'Aalim" can be applied to 
Zaid, in an absolute way, by this means. 
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Ajj^J ULj 


JjS ^lillj <_JsT<d' OLJ Jjty ,0'iA^Cia JjSl' jil« jjM 'djS 

AO*i' OU^ybil *L£<u)j p~a?t}\. 

OLj J\ ^jpu JjliLa ,<U^b tu> Ajj^J l)Lj j^bxlI J-«jyxj 

The author says: "( Khaas ) has no possibility (or need) of explanation or 
clarification, because in and of itself it is already clear." 

This is another ruling which strengthens the first ruling, and it would appear 
as though both are the same; however, the first is to explain the teaching (or 
where it is coming from), and the second is to dispel the word of any 
opponent, and also, to prepare the way for the forthcoming issues branching 
off (from this). 

What he (the author) means is that khaas does not need tafseer (explanation 
or clarification) because it is already clear. This is the opposite of mujmal 
(concise), because that which is mujmal stands in need of clarification and 
elucidation. 

JjJj OIj Old ,<L»Ja.a.l' Aj*i jp\pti\ j-Jullj jjybll 0L> lafj 

Jjj : Jlflj US" Oj^-3 JJi 
cd^O 01 JjJlb : Jlflj US"Ld? jf L*kd jK aL*x?u j-Jcdl OIjj 

Liajf j^bxll aL*x?xj JjO~dl OLj 

(Jp yill J-r** 1 j^lj JjJUsll JjbxJl *>^i) 

l jp\pti\ la L»j <Ud Ol*jyjj ^3 

As for the clarifications of taqreer (determining) and taghyeer (altering), then 
khaas has a possibility for this because it does not negate its "absolute" 
status, because the clarification given by taqreer (determining; fixing) removes 
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any possibility that may arise without evidence, and so it becomes muhkam 
(clear), as it is said: "Zaid came to me - Zaid." 

As for the clarification given by taghjeer (altering), then all speech carries a 
possibility for it, whether it is absolute or assumed, as it is said: “You are 
divorced if you enter the house.” Similarly, khaas bears the possibility for the 
clarification of tabdeel (substituting). 

The author says: “For this reason, it is not permissible to attach ta'deel (i.e. 
ta'deel al-arkaan , which is to carry out the postures of Salaah widi calmness 
and composure, with balance, not rushing) to the commands of rukoo' and 
sujood, by saying it ( ta'deel) is fardh (compulsory).” 

Here, the author begins to discuss those issues which branch off (from what 
was explained earlier), in which there are differences of opinion between us 
and (Imaam) ash-Shaafi'ee 4_U- aiii with regards to the ruling of khaas. 


jAj — OlSjSl' Jjbxl] LwJ OtJl OlS" lil 

£/J\ Jju iajillj ‘WUiaJl 




jjl 4ibxjf \j£ Jfi yill 

Meaning, since khaas cannot get an explanation attached it to it because it is 
already clear in and of itself, then based on this, it is not permissible to 
attach ta'deel-ul-arkaan - which refers to having calmness and composure 
during rukoo', sujood, qowmah (standing after rukoo"), and sitting between the 
two sajdahs - to the order of performing rukoo' and sajdah, because Allaah 
Ta'aalaa says: 

{"Andperform rukoo' and sujood..."} 

Ta'deel-ul-Arkaan can therefore not be attached to this command as being a 
fardh, as was claimed by Imaam ash-Shaafi'ee and Imaam Abu Yusuf <&' 
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jpjj Jj.A*j :J j£j — dill <u^-j — ^yiSlOJl 01 :<UIjj 

:^»*>LJlj SSCaJl <uip <d Jlis aSCall ^3 usi^ ^I^pf 

U'*>\j' aJli loSU 

Imaam ash-Shaafi'ee “S^ said that ta'deel-ul-arkaan in rukoo' and 

sujood is fcirdh on the basis of the Hadeeth of the A'raabi (Sahaabi from the 
desert) who shortened his Salaah (i.e. Inis rukoo' and sujood), so Rasoolullaah 
jO-ij a_U- ain Ju? said to him: "Stand up and perform Salaah for you have not 
performed Salaah." 

He said this thrice. 

:J\m dlji 01 : Jjij jpuj 

ja jA :£j£)Jl 0*i ,^»jAxs 

Jjlitd' jjAdJ ULj Jpxl 01 : JUL> OLJl J-oa?xj 

We respond to tliis by saying: with regards to the Aayah: 

{"Andperform rukoo' and sujood..."} 

It is khaas, used to refer to a singular, known meaning, because rukoo' is to 
bend down from a standing position, and sujood is to place the forehead on 
the ground. 

Something that is khaas cannot get an explanation attached to it, so (it 
cannot be) aid that: The Hadeeth has attached an explanation to unrestricted 
nass (explicit text of Qur'aan). 
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JS"iij^a y O' ,<A^-'jJ' j-2XJ jj^U jAj lx«J *i] Oj^J *>\i 

<U*i L^-'j Oj^j <U~Jb C~J laj )L5 *ia3 <U*i L£^3 Oj^j C~J Ui 


It would have to then be a naskh (abrogation, i.e. of the Aayah), and that is 
not permissible on account of this Hadeeth being a khabr-e-ivaahid (singular 
narration). It is necessary to take into consideration the positions of both 
the Qur'aan and the Sunnah. Something that is established through the 
Qur'aan is fardh , because it is absolute, and something established from the 
Sunnah is imajib , because it (i.e. the authenticity of the particular narration) is 
speculative (i.e. differed upon among the Muhadditheen). 




<LJ'j kiJLila \j£ J o JiijS dL-J' 0'S" 'ij 

<dji jAj SjT Ji jAljlal' )L5 *3UiJ' UUS" 

: J^ 




4jSJ' 

The author says: "It is false to stipulate consecutiveness ( al-ivalaa ), order {at¬ 
tar teeb), reciting the tasmiyah (saying BismillaahirRahmaanirRaheem), or saying 
the niyyah (intention), for (the command mentioned in) the Aayah of 
Wudhoo." 

The author here again branches off into a second issue, which is a 
continuation of what he mentioned from his statement, "And it is not 
permissible." 

What he means is that, since khaas cannot get an explanation attached to it 
(because it is already clear in and of itself), then it is invalid to make 
consecutiveness a condition (for Wudhoo), as was done by Imaam Maalik, 
or to make order (making Wudhoo in order) and saying the niyyah 
(intention) a condition, as was done by Imaam ash-Shaafi'ee, or to make 
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recitation of the tasmiyah a condition, as was done by the Zhaahiris 
(followers of Imaam Daawud azh-Zhaahiri and Imaam ibn Hazm azh- 
Zhaahiri, founders of the Zhaahiri Madh-hab). To attach any such 
stipulations to the Aayat of Wudhoo is invalid. The Aayat of Wudhoo is: 

{" Wash yourfaces ..."} 


{.jJsjJl y OfUapl O' jAj y Jpjb OS :Jjib l^Jla O' OIjj 

<ulp 4il! 1' 


The explanation of this is that, Imaam Maalik had said that al- 

Walaa (consecutiveness) is fardh in Wudhoo, and al-Walaa is that a person 
washes his limbs consecutively, in such a manner that he washes the next 
limb before the previous one has dried, (and he based his view of it being 
fardh) because Nabi always used to (perform Wudhoo in this 

manner). 


ijtJLij <u 1 p <U" dJjiJ t j) Jp f OS :OjJjij jj&'jSai' 




The Zhaahiris say that recitation of the tasmiyah is fardh in Wudhoo, because 
Nabi (*-0*3 <&' ^p said: 

"There is no Wudhoo for the one who did not (recite the) tasmiyah ." 

aTp dill 4jjiS jpfb <LJ'j -JjO' OJ :Jjij 

2 O'- * ' S S \ O S 

p yf *jj *?ytp\'y y 3i4^' tz 1 ' <D^ 




o&b JuMil ujj 
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«LJ' Oj» 1> *)f3 iwSjl 


Imaam ash-Shaafi'ee says that tarteeb (performing Wudhoo in order) and 
reciting the niyyah (intention) is fardh in Wudhoo, because Nabi ^ 

said: 

"Allaah does not accept the Salaah of a man until he places the purification 
in its (proper) places, so he washes his face, then his arms..." 

And the Hadeeth: 

"Actions are according to (their) intentions." 

Wudhoo is also an action, and therefore it is invalid without a niyyah 
(intention). 


lJubj Ol^b- loJSj ^3 U^af 4S1' 0} :Jjij 

ULj 0_jSvj V Opilbr^J' Ui fjZi UTs.LJiSl' 4lL»>V' jj&j 

ib-V' jLb-b jAj IxJ Vj OjSO *>f3 ,<U*jLu Lj 


We (the Ahnaaf) say: Allaah Ta'aalaa ordered us, in Wudhoo, to perform 
ghasl (washing) and masah (wiping), and both of these words are khaas , 
placed (used) for a singular, known meaning, and that is, (in the case of 
ghasl): isaalah (letting water flow over the limb), (and in the case of masah ): 
isaabah (wiping). Therefore, attaching other conditions as is done by those 
who disagree cannot act as an explanation (attached) to something that is 
khaas , because [khaas) is already clear in and of itself. Therefore, it would 
have to be a naskh (abrogation), but that is not the case because naskh 
(abrogation of an Aayah with a Hadeeth) cannot take place with narrations 
that are akhbaar aahaad (singular narrations). 


laj Oj^j Ui O' 

0*i ^ ^3 L^-'j Oj^j O' iuJb 

UiSj <Uu*J' ^gil J' Ulp3 ol' O'iLaJb Jj«b jAj Jp" ^ pjJlT 

^3 sLOiV' *uu*j 


The objective is that the status of both the Kitaab (i.e. the Qur'aan) and the 
Sunnah be taken into consideration: whatever is established from the Kitaab 
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(the Qur'aan) is farclh and whatever is established (proven) from the Sunnah 
is waajib , as (is die case) in Salaah. However, there is no waajib act in 
Wudhoo according to ijmaa' (consensus), and the reason for this is that 
ivaajib is the same as farclh widi regards to acting upon it (i.e. you have to 
carry out a waajib in the same way as you have to carry out a fardh, and a 
person is sinful for not doing it), and this is only the case with those 
'Ibaadaat (acts of worship) which are a goal in and of themselves (like 
Salaah, Sawm, etc., unlike Wudhoo, which is not an 'Ibaadah in and of itself, 
but rather, it's a means to the actual 'Ibaadah, which is Salaah). Thus, we 
take the ruling down (in Wudhoo) from wujoob to Sunnah, so we say that all 
of these actions are Sunnah in Wudhoo (rather than ivaajib). 


ObJ' 1 «j OlS"lil oikp 

^ J e JJa^d 

0 0 } 6 0 


<uip Oil o!jiJ OjiX) V C ~ Jl 01 :JjiL ^dUtil Old 


c~Jb i-i'^kJl 


: i \ $ OmIp 1 ^ f 3 


Ob^P dJJ ctidb V' 


The autlior says: "The (same applies to stipulating) tahaarah (i.e. being in a 
state of Wudhoo) in the Aayat of Tawaaf." 

The author is continuing from Inis previous statement on al-Walaa , and this 
is a third issue he has branched off into. What it means is that, because khaas 
is clear in and of itself and does not have the possibility of an explanation 
being attached to it, it is thus invalid to stipulate tahaarah (being in a state of 
Wudhoo, as being fardh) in the Aayat of Tawaaf, which is: 

{"And let them peform Tawaaf of al-Bayt al- 'Ateeq (the Ancient House)." } 
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Imaam ash-Shaafi'ee said: "Tawaaf of die Bayt (i.e. die Ka'bah) is not 
permissible without purity (i.e. Wudhoo), because Rasoolullaah 
said: 

"Tawaaf of the Bayt (Ka'bah) is Salaah." 

And Rasoolullaah <&' said: 

"A person in a state of hadath (impurity, not being in a state of wudhoo) must 
not perform Tawaaf, and neither must one who is naked." 

<U3 Jj?- O'jjdl jAj fllaw 0J :Jjij jpbj 

V jAj lx»J b~i jSsJ <d ULj 


ijS’ Jb 4i*Ldbj Sjbjll Jb ^»db iJ&Lj 0j& 01 

fljJlj~bdb C~j dds j-« Oj'fcbjlj JsljOil ‘bjS'flibj lafj 

We (the Ahnaaf) say: Tawaf is a word with a meaning which is well-known, 
and that is: circumambulating the Ka'bah. Thus, stipulating tahaarah (being 
in a state of wudhoo ) in it (as being fardB) cannot act as an explanation 
attached to it ( khaas ), because it ikhaas) is already clear in and of itself. Thus, 
it would have to act as a naskh (abrogation), but that cannot take place in the 
case of a khabr-e-waahid (solitary narration). 

At most, it is waajib , and omitting it causes a reduction (in the reward) of the 
Tawaaf which is compensated for by a sacrifice if it be Tawaaf-e-Ziyaarat, or 
sadaqah if it be a different Tawaaf. 

As for the increase of it being seven shawts (rounds), and beginning from the 
Hajr-e-Aswad, then perhaps that is established from the well-known 
narration, and that is permissible by consensus. 


(c/Rrll aj J> Jjjbi'j) 


<u*jOj Ljj OlTlil :dji U&& 

<dji yi jl^i?Slb JjjU OlJl 
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* SS Sy y * Of ^ f /»/ 0 

Aj'Vj OULUtiJlj 

^Jbu dill <u^-j ^ytSLiJl <djl3 ^lall ls^ , -(r~“' a ,sjji 4lji 01 <UL>j 

JUi aJjS aJVju jl^Sfb: 

J&M oA^lks 


^ VS £j-ij (J ijViaJ' dSf ,j 4 k!l jAj j£>AP cijJ jAjlUaS ,ci$AJ ^»Vi' 01 J& 

£Usr)fb ^Jall 

The author says: "And interpreting the Aayat of Tarabbus to be referring to 
(three periods) of purity." 

This is a continuation from his statement regarding al-Walaa , and a fourth 
issue he has branched into (pertaining to that topic). What it means is that, 
because khaas is clear in and of itself and has no possibility of explanation or 
clarification, it is then invalid to interpret the word "Quroo" in the Aayah as 
being periods of purity (i.e. after haidh ), as in the Aayah: 

{"And those ivomen who have been divorced should wait for three quroo'..."} 

The reason he says this is because the word quroo' contains the meanings of 
both tuhr (purity) and haidh , so Imaam ash-Shaafi'ee interpreted it to be 
referring to purity (i.e. the woman should wait until three periods of purity 
have passed, as her 'iddat). He did so because of the Aayah which says: 

{"if? divorce them at their 'iddat (prescribedperiods)..."} 

He said that the laam used in the Aayah is a reference to waqt (time), i.e. 
divorce them at the time of their 'iddat, which is tuhr (purity, i.e. when they 
are not in haidh), because divorce is not stipulated to be given except during 
tuhr (purity), by ijmaa' (consensus). 

flibjll V 4bI ‘W^-j <uL^- jj! 

j^kJl UsjI flJbdl CJlS} kJl Ji IgiAi? !il3 ^lall Vj j*J JjViai'j 

^ytSLiJl c-aTa jjS \j£ 013 ,Sfjt 3*uJl ^1all OJJi 01 lal Ijfbo Vi 
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j?-\ Oa-jJj Igi* *J Ojj )( ^Jaa *Ua L£*J 0*i , OJli!' Ua^UJ )jS Oj^J 

jA j^bxl' JJa-J jd*^ Oj^j S-jiJ' 'ijS l5j~*> la 


Imaam Abu Haneefah ^^-j, on the other hand, interpreted it [quroo) 

as referring to haidh, because of the word used in the Aayah: thalaathah 
(three), because that word (three) is khaas , and thus has no possibility of 
increasing or decreasing (it can never be more than three or less than three, 
it has to be exactly three, because it's khaas), and, talaaq (divorce) is meant to 
be given only during tuhr (a period of purity, free from haidh). So, if he gives 
her a divorce during tuhr, and the 'iddal is also tuhr (like Imaam ash-Shaafi'ee 
says), then either he has to count that tuhr (in which she is divorced) as being 
from the 'iddal, or not. If he counts it as being from the 'iddat, as is the 
Madh-hab of Imaam ash-Shaafi'ee, then (rather than being three full 
periods, as the Aayah mentions) it would be two quroo's and a bit of the third 
(which is the one in which he had divorce her), because a bit of it had 
already passed. On the other hand, if he does not count that tuhr as being 
part of (the three periods), but says it has to be another three (three besides 
that one), then this would be three quroo's plus a bit of a fourth. In both 
cases, it would be going against khaas, which is three (cannot be more than 
three or less than three, odierwise it's not khaas). 

Jj , ja s.^i> fjh *J JsJl Jb JjSUaJlj 3*1*1' CJlTlil lalj 

<us ,^jj| J' Jbu 


;dji OjJU sjji Jail ja O' ^»'jlV' '>1* 0} :JJi *v£j 

Oji la jSjj O' 0*i , 'ijsj di'j 

dji ^3 US" 


■>laJA*a 


lgJ*iji*le ^3 jA> l^jlS 

However, if "iddat is taken to be haidh and talaaq (divorce) is issued during 
tuhr (purity), then neither of these two (above-mentioned scenarios) would 
happen; rather, you would have three full periods of haidh after the passing 
of the period of tuhr in which the divorce had been issued. 
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It has also been said: this imposition upon Imaam ash-Shaafi'ee can be 
drawn out from the word quroo' without considering his statement of 
"three", because it is plural and the minimum for plural is three. This is 
erroneous, because it is possible for plural to be mentioned and yet what is 
intended is less than three, as is the case in the Aayah: 

{"Hajjis in the months mil-known."} 

This is contrary to the numerical nouns, for they are clear in their purport. 


4jji lafj 



Ji OjSo Ob diiij jAjilb 

*>b jAp~ Xjg]} J-ab- j~P ^rP" <bSl 

As for the Aayah: 

{"ii? divorce them at their 'iddat (prescribedperiods)..."} 

What it means is: for the sake of their 'iddat, i.e. in such a way that it is 
possible to count their 'iddat, and that is by issuing talaaq (divorce) during a 
period of tuhr (purity) in which no intimacy had taken place, because he will 
know, thereby, that she is not pregnant, and thus three periods of haidh can 
be counted without any doubt. 


Azxi J^b- jS* jl J X~p- ^9 IjiAlaJ 

jQ JsJl j* U*LP 'JLft oSl ^ \j£j 

Sb 3*bd' Jjksd j?-\ Jp~p- <L3 01 ,^Jb 


And do not issue talaaq during a tuhr in which intimacy had taken place, 
because it would not be known, in such a case, whether she is pregnant and 
thus her 'iddat ends when she gives birth, or if she is not pregnant and thus 
her 'iddat is three periods of haidh. Similarly, do not issue talaaq during haidh, 
because that haidh will not be counted by us (the Ahnaaf) as being from the 
(three waiting periods) nor the tuhr after it, but only the three (periods of 
haidh ) after that, and this would cause the 'iddat to be very lengthy upon her 
without any approximation. 
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oyrjj j-« Ja~u»J jJIjS ^lid' lb* ^3 dill <u^-j ^yOlbJ' lw b^-lj J^j ^ 

Cbb 01 l£*Jl!a3 J..^ai.jlj Ja~*Jb ,<UJU^-*i! ^3 IgJjSi bid ibbxw 

Both us and Imaam ash-Shaafi'ee «&' derive the qaraa'in (quroo’ or 
waiting periods) from the same Aayah through different facets. I have 
explained this in at-Tafseeraat al-Ahmadiyyah in greater detail and with further 
elucidation, so you may research it there if you wish. 

0*i' l® l^w <u»»U l? 1p j^bxll OUjjii jfi Lai* 0J 

Lip Jlj flbjs bjj'j la l^w 

:Jlfl3 40?^auJl J~r-a 

The author has mentioned seven branches with regards to the issue of khaas. 
Four have already passed now and three remain. Between the mentioning of 
the four and then the three, he has mentioned two objections Imaam ash- 
Shaafi'ee has against us (i.e. the Ahnaaf) along with our answers to those 
two objections. This has been done in the form of a parenthetical clause. He 
said: 


(o^Ip WjJ 


<lebjLa b£«i <U3 b)*i jij&ij ^yOlOJ' LTp bjJ jbJLa jAj 


0«LLoJ JjSf' £jji' £jjl' Wjj C-?x ^jj JjAl? 01 £jjl' O' 

j' b^-'j ObStel' Ojb l« ^pb OJj blii^wa olaJLbi 3j>« 

^ytdlbJ'j b^?wa bi*3 IgbU? Wjj Cb?x^jj 

b?-'j jf ^ la bb~?- JjV' £ 2 jJ' OJloJ 


The author says: "The legalizing of the second husband, by the Hadeeth of 
al-'Usaylah, not by the Aayah: 

{" Until she marries a husband other than him !'} 
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This is (stated by the author) as a reply to a question which is hidden (not 
mentioned here) from the part of Imaam ash-Shaafi'ee. Before mentioning 
his question it is necessary to prepare by giving an introduction, and that is: 

If a husband divorces his wife, and she then marries another husband, and 
thereafter the second wife divorces her as well and she then remarries the 
first husband, the first husband will once again be in possession of three 
independent talaaqs (which he can issue), by consensus. If he now then 
divorces his wife with less than three talaaqs , such as by divorcing with one 
talaaq or two, and that divorced wife then marries another husband, and 
then that husband divorces her and she remarries the first husband (who 
had given her one talaaq or two), then in this case, according to Imaam 
Muhammad and Imaam ash-Shaafi'ee, the first husband (who had given 
only one talaaq or two) will possess only the remainder of the talaaqs which 
he had (i.e. not the full three. So if he had given one, he now will only have 
two. If he had given two, he now will only possess one talaaq.) 

l&Lti IgilU? OJj ,4taU.a Igdbi pf OSl' OJLU-0 ULLa IgJLU? OJ 

jJ* Wlj IgJLUsj Of 0^' OJUUj 


Meaning, if previously he had given her one talaaq (divorce), then now he 
can only give her two (more), and it will become mughallaghah (irrevocable). 
If previously he had issued two talaaqs to her, then now he only has one 
talaaq remaining. 

Or® ^® f® Oj^jj Igalbi of JjSH oJILj 4JJ' ^fj 4 jL^- 

la JjV' l®If SU^ta 0 j£j llal'j 4jLf!a!l 

Olilkl'j o^aillaJl jf tollaJ' 
tolJ' 'Jjs . j Ojl^wo^oJ' 01 4~lp jS -13 

s'jIs’ brjj Jlp- jJu or? 4$ Infill? 0l£ 

h\s- ^li!' gj jl' of 4^e ,g i.i 4AgJlj 4 jUJ' J toiSj 

JLjJpxj rlSvJ' Jl*j Of U^3 ‘blab jjb Olalklb told' bsbxll 

jA 
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According to Imaam Abu Haneefah and Imaam Abu Yusuf W.;Y j, 

the first husband will again possess three talaaqs and whatever talaaqs he had 
issued prior (to this remarriage) will not be regarded as inconsequential, 
because the second husband had acted as a "halaalizer" of her for him, the 
first husband, by having made a new contract (of marriage), and thus 
whatever talaaqs had been issued before are wiped out. 

For this reason, Imaam ash-Shaafi'ee objected to it (this view), saying that 
what is to be held onto in this issue is the Aayah: 

{"If he divorces her, she is not permissible for him until she marries a husband other than 

him..."} 

The word "hattaa" (until) is a word that is khaas, used to give the meaning of 
a limit and end, so what is understood from it is that the marriage with the 
second husband acts as an "end" for the prohibition (of marriage to the first 
husband) which had taken place with the issuing of the three talaaqs, and an 
end or limit has no effect on what comes after it, so it is not understood 
from this that after the (second marriage), a new exemption (i.e. three new 
talaaqs) are given to the first husband, because that would entail an 
invalidation of what is necessitated by khaas, which is "hattaa". 

01 Oxtail Oji l« jAj 

So, since the second husband does not act as a "halaalizer" for that in which 
is found a limit, and that is the three talaaqs (divorces), then, in that in which 
a limit is not found, and that is (in the case of less than) three (divorces), it is 
more rightful that the second husband will not be making halaal (die wife 
for the first husband) with a new contract (i.e. three new talaaqs). 

! Usbl Stilts OjS"0J j* ^ JjiLs 
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The author says in his reply to this (objection of Imaam ash-Shaafi'ee) on 
the part of Imaam Abu Haneefah: "That the second husband makes the 
wife permissible for the first husband, we derive this from the Hadeeth of 
al- 'Usaylah, not by the Aayah: 

{"Untilshe marries (a husband other than him)..."} 

Contrary to what you have claimed." 

bsb OJ yJp <uil Spfjj 3(^al 0) <uLjj 

<u1p Jlas — LJp ^ j 6 lijs VS Ui ;jll ^ c«?x^3 

SSUil 

J\ Iflyu 61 

a*>C a!' <tip Jlis :cJUs 
<_r? > V 

Vj Caj' OLJ 1*1^3 

^jjll ^gSa_jS' Cad 4*1! <u^-j yLi <CjAaxll iCftj jAlSs 

jUAJb yibr ^kSdl JIp <Uuj SibjJlj )C5 ;uJl 

The explanation of this is that the wife of Hadhrat Rifaa'ah <up ail came 
to Rasoolullaah yip ain and said, "Rifaa'ah had divorced me, and 

thereafter I married 'Abdur Rahmaan ibn az-Zabeer, but I found him to be 
like the edge of my garment, i.e. I found him to be impotent." 1 So 
Rasoolullaah yip aiii said: "Do you desire to return to Rifaa'ah?" She 

said, "Yes." He said, "No, not until you taste from his honey and he tastes 
from yours." 


1 She claimed this, but in other riwaayaat (narrations) it is mentioned that Hadhrat 'Abdur Rahmaan 
ibn az-Zabeer “'-ie Asl denied this claim, and it is proven that he had children, so the 'Ulamaa have 
mentioned that she had said this in order to go back to Hadhrat Rifaa'ah ^ <&! 


25 



This Hadeeth clarifies that marital relations with the second husband is 
stipulated (i.e. in order for her to again be permissible for the first husband), 
and just get married only is not enough, as would be understood from the 
literal meaning of the Aayah. This Hadeeth is well-known and is accepted by 
Imaam ash-Shaafi'ee <u*-j also, with regards to the stipulation of 

intercourse with the second husband (for the validity of remarriage to the 
first husband). An addition of this kind upon (the ruling mentioned in) the 
Qur'aan is permissible by consensus. 


L»J (Jl3 <ufp ijLib; 


Jl ^ J-HJ 

OlS' aJL?Ji )C5 1jSM 4^' Jl 01 jjOjyl :Jij j*Jj 

<d*>U^b ate Jfi\ oaU- lils ,LgJ Ltt 

JjuJl dlTU~i3 liiixs OULUaSl jAj JjJt <L3 U-0 ^jaJI iJlgj 'ijj 

JjjjJaJb lo^ia 01 Oji La jjij LaSU 


This Hadeeth, just as it proves that marital relations is stipulated (for the 
validity of " halaalah"') through ' ibaarat-un-nass (that which is clearly 
mentioned in the text), similarly it proves that the second husband makes 
the (wife) Halaal (for the first husband), through ishaarat-un-nass (that which 
is derived from the text). That is because Rasoolullaah j 4-Jc. <_ 5 l~a said; 

"Do you desire to return to Rifaa'ah?" 

He did not say, do you desire for your (being) prohibited to come to an end. 

The return (mentioned here) is the return to the initial state. In the initial 
state, the permissibility (of her) was established (for him); thus, now that the 
initial state has returned, the permissibility (of her for him as well as the 
three talaaqs) returns as well and are renewed by the independence of (the 
second marriage, i.e. by having moved to a different husband). 

Thus, when it is established through this nass (clear text) that the 
permissibility returns even in that case where there hadn't been 
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permissibility anymore, which is by him having given three talaaqs, then, in 
the case where permissibility was still found albeit to a weaker degree, such 
as in the case of him having given less than three talaaqs , it is even more 
rightful that the second husband acts completes the permissibility which had 
weakened (i.e. makes her completely permissible for the first husband once 
more). 

l*2jl Ijjsj .l&daSli :dJjiL V jP I jSUajj) Jli 

dill UTp iji jJjL* k_jl 


J&-\ \£ v 5> lil (jjjLjl O' iaJjla <L3 IjSjl Lftlft JlJ~Jl jij&j 

Olj , Jjlij^lb kiJJuJl ^gil Sjj (jjjL*Jl I OlS"Old lg«9 i-b jjladj 

V djLb>- ^1 *LPj ,d£sl£ual jl dll* dj~*> dTp Olwdl ^ytdlOJl *Lxd iSdla 

AjIjj ^ *LP *jfl Ja£ Olwall 

dUUJl »b Jjjj~*w<Jl (Jujl d» .tf P Adj~<Jl J-wd Adj^Jl JjLjl iljl <U*i wllij 
OIwj ^P jAj ^Uj j! “bbwaP ,^&u V l® dlo^r j-« di?- j~A> 

JUi 


Thereafter, the author said: "And the nullification of the protection (' ismai) 
of the stolen item, because of the Aayah: {"A recompense.."} not because of 
the Aayah: {"To cut (off their hands)..."}" 

This, too, is an answer given by him to a hidden question posed to us by 
Imaam ash-Shaafi'ee dJp dill h^~j. 

Before mentioning the question it is necessary to first mention an 
introduction, and that is: the thief, when he steals something from someone 
and his hand gets cut off as a result, then, if the stolen item is still in his 
possession, it must be returned to the owner, and there is consensus on this. 
However, if the item was destroyed (used up), then, according to Imaam 
ash-Shaafi'ee he (the thief) is liable to compensate (die owner) for it, 
regardless of whether the item was destroyed by itself or he (the thief) 
destroyed it (used it). According to Imaam Abu Haneefah, on the other 
hand, the thief is not liable for compensation ever, except in one report 
(from him) that the thief is liable for compensation if he had destroyed it (lie 
himself had used it up). That is so because, when the thief intends to steal 
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something, then just before the theft takes place, the protection (' ismat ) of 
the wealth (i.e. its state of being sacred, not permissible for any other person 
to deal in it) becomes nullified until it becomes for him from the rest of that 
which is not straight, and its 'ismat (protection) transfers to Allaah Ta'aalaa, 
and He is not in need of compensation of wealth. 


bid I' iblpjfs ,££■ oJ'j JJa-j dlS" lil 

dJUw? Idi JUdl 


:^Jbu jA ^ db <ulp 


LbS" Uj IjAkili JijLJlJ JjjUJlj 


<Uwa*J' J j?u <d &bV' jAj ^»jLw ^yuJ Jail 

I?- ^1p flibj 4».iig*.l' 4JJI bJJUj' jjP 

Returning the stolen item is only waajib if the stolen item still exists in the 
possession of the thief, and that is because the ownership of the item (by 
the owner) has not been nullified, but rather, its protection ('ismat, or 
sanctity) has been nullified. So, considering the scenario we say it is waajib to 
(return) the wealth (stolen item if it is still in the possession of the thief), but 
considering the meaning we say there is no compensation (if the item was 
destroyed or used up). 

Imaam ash-Shaafi'ee objected to this, saying that the nass is upon the Aayah: 

{"The male thief and the female thief cut off their hands as a recompense for that which 
they had committed..."} 

The word cutting (mentioned in the Aayah) is khaas , having a specific, 
known meaning, which is (in terms of "cutting the hand) "separation from 
the wrist". Nothing in this (Aayah) points out to the 'ismat (protection of the 
item) transferring from the owner to Allaah Ta'aalaa, so the claim of the 
nullification of the protection is an addition to the khaas of the Qur'aan 
(which is invalid). 


I JbJl jpfl 




:J\ju djij Uh J\ju 4J1 j! dUUt j* 
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Uj 


IIjiJaSlS 


Uitj 4Sl Ub- la *0 iljj ObjibJ! Jfi> j*j> ^ ULUta ^3j lil 0*i fciJJij 

'%o\S'f\jpr £j-S> *^55 ^jS" dlS* lilj ,4Jai^-j AxwaP ^3 <bti^dl Cb*3j lil ^gJbu ^ 
J«^-*i aJ] Sjj a*b fi *\2j?ry> JtiJl dlS*lil Ajf asjI£ .JtiJl 0U-£ ^Sl ^ti^xj ^Jaill jAj 
<bti^Jl o»LJ ^IS" ja ^bail 01 ^Js- J*bi j^^sj 0*ij ,3 jj-aJ' 

Olwiil ^-^4 < e~* jr\ t'jar ^1 ^tisxj 


iJUfc .JUS} ^JU^-Sf' j-~idl ^ AJjS'i ti^ JLSlJLft 


The author responds to the objection (by Imaam ash-Shaafi'ee) on behalf of 
Imaam Abu Haneefah ^dc. Aul a^*.j by saying that, (our view) that the ' ismat 
(protection) of the stolen wealth transfers from the owner to Allaah Ta'aalaa 
is based on: {"A recompense for what they had committed.."} and not based on: 
{"dti cut (off their hands)..."} 

The reason behind this is that when the term jcyaa (recompense) is used 
unrestrictedly in terms of punishments, then the intended meaning is, that 
(punishment) which has become waafib because it is a Haqq (Right) of 
Allaah Ta'aalaa), and it is only a Right of Allaah Ta'aalaa (rather than being 
a "right of the slave") if the crime falls into (that which is) under His 
Protection and Safeguarding. Since it is like that, then He has legislated its 
jcyaa (recompense) as a complete recompense, and that is, the cutting (off of 
the hand of the thief), and He (Allaah) is not in need of compensation of 
wealth. At most, if the stolen wealth is (still existing) in the possession of the 
thief, it will be returned to the (original owner) out of regard for the scenario 
or (outward) form (i.e. the outward form or appearance is that it was stolen 
from the protection of the owner, Zaid, for example, but the reality is that it 
was stolen (by the thief) from the Protection of Allaah Ta'aalaa and that is 
why Allaah Ta'aalaa has legislated the hadd (punishment) of cutting the 
hand, because it is the Haqq of Allaah Ta'aalaa.) 

The word jayia (recompense) carries the meaning of kafaa (to be sufficient), 
and that points out that the {hadd) of cutting (his hand off) is sufficient as a 
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punishment for the crime he had committed and thus there is no need for 
an additional punishment, which would be that of making Iris liable for 
compensation of what he had stolen. 

This is an excerpt from what I mentioned in at-Tafseer al-Ahmadi , and let that 
suffice you. 


: Jlia aJU' OlJ' iJLa Jbu uLuaJ' jTi 

I ^-ULl kilJjJj) 


la jju Ujlp J_jJ*ia o' 

^JA*j dll' A9^5- l£*Jb» 

*>\i t3*>Uiaj ^^wJj ^A^Jt *>Ai ^A^d! ^bxJl 0] : Jjid O' <GA;jj 

flJbu J}*>liaJl 

After this explanation, the author begins with the last three branches (i.e. 
after mentioning the two objections and clarifying them, he has now started 
with the final three branches from the seven branches he goes into with 
regards to the term khaas). He says: 

"For this reason, it is valid to give talaaq after khula' (divorce by way of 
monetary compensation, whereby the wife pays back the husband the mahr 
he had given her, or part of it, in return for him divorcing her.) 

Meaning, because the purport of khaas is qat'iyy (absolute), waajih to follow 
and abide by, it is valid - according to us (Ahnaaf) for a talaaq to be issued 
upon a woman even after khula ', contrary to (the view of) Imaam ash- 
Shaafi'ee 4dp <&' 

The explanation of this is that Imaam ash-Shaafi'ee says: "Khula' counts as 
faskh (dissolution of the marriage); thus, no marriage remains after khula', 
and nor is it a talaaq (divorce), so talaaq is not valid after it either." 


4jjid aOju £liijl jA I.XP’j 
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According to us (Ahnaaf), it is a talaaq and it is valid for a talaaq to be issued 
after it, because of the Aayah: 

{"Then if he divorces her, she is not permissible for him after that ..." } 

And that is because Allaah Ta'aalaa said firstly: 

{"Talaaq is twice: (thereafter either) keep (her) with goodness or separate from each 
other) with goodness." } 

Meaning, talaaq-e-raj'i (revocable divorce) is twice, or, the Shar'i talaaq is one 
time after another time, with separation (between the two), not all at once. 
Thereafter, it is waajib on the husband to either keep her (take her back) with 
goodness, i.e. living with her in a good way, or setting her free with 
kindness, i.e. separation in a complete way. 


: Jlis 4JU»ws dUi -t*j Si, fi 
Aj Li-3 L fii 4ill ijA? - j V til fdiy- 013 


J' J' ya \ gv.»g Aj i\ ti<Jl O.U31 L>—3 


Thereafter, he mentions the issue of khula' and he mentions the Aayah: 

{"But if you fear that they will not uphold the limits (set by) Allaah, then there is no sin 
on them if she gives back (the mahr in return for her khula')..." } 
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Meaning, if you (the wise men who have been appointed to reconcile 
between the spouses) think that they will not uphold the limits set by Allaah 
Ta'aalaa, by living together in goodness, then there is no sin on either of 
them if the woman gives back the mahr in order to free herself from the 
husband, and he gives her talaaq (in return). 

1 3*>UaJl IfljL») IjjSjla 0IS"la jA ^jjll s-lAsS^I jA ^L^dl Jb af^Jl J«a 3 pf 

: Jli 
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IgJpjj 0 yS- Wjj OJliil *l*J ^jjJU SI^<Jl J^xJ *>l3 liih SIj^Jl £jjJl Jjlb l£' 

,<hSb SiAlall aiA Oj^j , 0 U^a JjSUal' J-^a <ul : Jjij 4S1I <wa-j ^gaSlOJli .IgiLUpj 

t3*AiaJI £l~* 3 <uSl 4-i£>fJu a U^j Uwi ( *JbxJl 


Jj*>UaJl 10 a s_Jjp tw~fl*a)l jAj ^ycj slflll dl :J_jiLs jpxjj 

JjSU? Uajl jAj ^bxJl .Xsu 01 &l0s9^ill< 
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Meaning, if the husband divorces the wife three times, then the wife is not 
permissible for the husband after the third (divorce) until she marries a 
husband other than him, and he has intercourse with her, and thereafter he 
divorces her. Imaam ash-Shaafi'ee 4Jp <01 said: "It is connected to the 

Aayah: {"7 a/aaq is twice ."} So that this becomes the third talaaq , and the 
mention of khula' between them is a parenthetical clause, because it is faskh 
(dissolution of the marriage) and thus talaaq is not valid after it." 
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We (the Ahnaaf) say: The faa' (in the Aayah) is khaas, having a specific 
meaning, and that is at-ta 'qeeb (consequence or following up), and this talaaq 
had been followed up by (the wife) ransoming herself (i.e. khula '), so it is 
necessary that it takes place after khula', and so it is also a talaaq. 

This would necessitate that there are four talaaqs : two mentioned in the 
Aayah: 

{"Talaaq is twice."} 

The third being khula', and the fourth being this one (i.e. a divorce being 
issued after khula')’, however, there is no harm in that because khula' is not 
an independent talaaq, but rather, it falls under the two talaaqs (mentioned in 
the Aayah). 
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So it is as though it was said: 

{"Talaaq is tivice ."} 
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Whether they were raj'i, for then it would necessitate: {"Keep her (with 
goodness) or free (herfrom marriage) with goodness..."} 

Or both of them (the talaaqs ) are within the khula ', and then it ( khula ') will 
be a talaaq-e-baa'in (irrevocable divorce). 

If he divorces her after the two times mentioned previously (in the Aayah), 
then: 

{"Then she is not permissible for her thereafter until (unless) she marries a husband other 
than him..."} 

Based on this, what has been said comes forth: it necessitates that only the 
talaaq which occurs after khula ', its ruling is the absence of permissibility, 
not the one that is not as such, and it necessitates that khula' has to be after 
the two (talaaqs), based on the Aayah: {"do if you fear..."} 
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However, it appears that all of this only appears to if "at-Tasreeh bil-Ihsaan" 
(letting the wife go, with goodness) implies not taking her back (i.e. issuing 
two talaaq-e-raj'i and then not taking her back). However, if it is an 
implication to issuing a third talaaq , based on the Hadeeth: "It (refer) to 
(giving) the third talaaq." Then in that case, the Aayah: {"If he divorces her..."} 
will be an explanation for it and has no connection, in essence, widi the 
issue of khula'. So the meaning will be: after the issuing of two divorces, he 
has the choice of either keeping her with goodness, by taking her back, or 
releasing her (i.e. divorcing her) with goodness by the issuing of a third 
talaaq. If he chooses to rather release her, so he issues a third talaaq , then: 
{"Then she is not permissible for him thereafter..."} 

This is a summary of what has been mentioned. For further detail, refer to 

at-Tafseer al-Ahmadi. 

Jid' 

>j£as. 




jS- Jid' V'Srj Old' O' J qf 

:^*dl3 jljJl OlS"0} jAj ,<L£jiid' ^ Jl 

0*i jAj <Igdj j'jJ' OlS*OJj < 

dill <W^-J *LP ij ^JUaJ 


The author says: "In the case of a mufawwadhah (or mufawwidhah ), mahr-e-mithl 
"will become ivaajib by the same contract." 

This is a continuation from his statement, "The occurrence of talaaq is 
valid..." It is a branch off from the discussion on the ruling of khaas. 


2 Mahr-e-Mithl is "a mahr of similar (brides)". It applies in the case of a nikaah where no mahr was 
stipulated. In such a case, the bride receives mahr-e-mithl. Mahr-e-Mithl means, the same mahr as 
her female relatives from her father's side had received when they got married, such as her aunts, her 
sisters, and her female cousins (paternal only). 
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What he means is that, because acting on khaas is ivaajib and khaas does not 
carry the possibility of clarification, then, in the case of a mufawwadhah or 
mufawwidhah , the moment the marriage contract has been concluded, mahr-e- 
mithl becomes ivaajib without being delayed until the time of consummation. 
The difference between the two ( mufawwidhah and mufamvadhah ) is, the 
mufawwidhah is a woman who gives herself to a man without mahr (i.e. 
without any mahr being stipulated at all). A mufawwadhah is a woman who has 
been given to a man by her wall without any mahr (without stipulating any 
mahr), and that is the correct view (i.e. the correct view is that when the 
author used this word, he is referring to a mufamvadhah and not a 
mufawwidhah ), because the first (a mufawwidhah ) is subject to difference of 
opinion, because her nikaah is invalid according to Imaam ash-Shaafi'ee 

<u!p (because according to the Shaafi'ee Madh-hab, nikaah widiout the 
permission of the wall is invalid.) 


IgJ V Of % l§Jj afjjl 01 

»UP LjJ V J—3 loJ&»t?-i Ola jXS 

<t !fib \ .UP ^3 .UP JiuJl U^sJ U.UPj 
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djj la J«?-f (^f jJ-X&y aJ JjjuLo jf t'33 : 0r° J'M df :Alji3 

:J-3j jAj Jifll slJb lj*xJ oSl Ola^uJl 

twJJaJ' jAj ^*jLw Jail 



What it means is that, in the case of a woman who gives herself (to a man) 
without (stipulation) of mahr or on (the condition) that no mahr will be due 
to her, then, according to Imaam ash-Shaafi'ee <ub aiil it is not ivaajib (on 

the man to give) mahr to her except with consummation (i.e. only if 
consummation of the marriage takes place); thus, if one of them dies before 
consummation of the marriage, then mahr is not ivaajib according to Imaam 
ash-Shaafi'ee. According to us (Ahnaaf), on the odier hand, the full mahr-e- 
mithl is ivaajib from the moment the marriage contract is concluded, in terms 
of a responsibility (upon the man), and it is ivaajib upon him to give it (to 
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her) in the event of either consummation of the marriage or death, on the 
basis of the Aayah: 

{"Andpermissible for you is what is besides that, (provided) that you seek (them in 
marriage) with your wealth ..." } 

The Aayah: {"Thatyou seek..."} is a badl (substitute clause) for {"Whatis other 
than that..."} or, it is a maf oollahu (object) by there being a hidden (implied) 
laam, i.e. what is permissible for you is what is other than the prohibited 
things, so that you may seek (women in marriage) with your wealth. The baa 
is a term that is khaas , used for a known meaning, and that is al-llsaaq 
(connecting). It has also been said that al-lbtighaa (seeking) is a word that is 
khaas, used for a known meaning, which is "to seek". 

Jail!' ^3 <*J 013 OaJ' sUcj' O' ji 

jl sUajV' O' .&*JL)' ILaU Oj^j O' y* Ji' 

Jtfu sUajVl 'Jus OlT f tiS} fef\ J\ JUUl' OlT 

JlJ' JjuI' oJili UjJl Jiff, j' <Uci<d' jl Jiff J-; 

:f\*j aJJj 


yfi3L+J> y~~A 


J' ^3 jULib OU?'jaPj ^»ULj' iJUs 


In each case, it is necessary that seeking marriage should be mentioned in 
connnection with the mahr, if it is not mentioned, then it ( mahr-e-mithi ) is still 
waajib in terms of responsibilitiy. However, that is on condition that the 
seeking was done in a valid manner, so much so that in the case of a faasid 
(corrupt) nikaah , it (the obligation of giving the mahr) is deferred to 
consummation, according to ijmaa' (consensus). It is the same if the seeking 
was done through the means of hiring, or mufah (temporary marriage), or 
by way of ginaa. That action is not permissible, and the money (the mahr) is 
not waajib , in essence, and this is implied by the Aayah: 

{" Seeking chastity (through marriage, by your wealth), not committing (ginaa)..."} 

With regards to this issue there are some intricate objections which I have 
clarified in the marginal commentary of at-Tafseer alAhmadi. 
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(.Xjdl ^1 l PjJ> IjJjLa ^Jl Ol£j) 


s-jt'j j^bdl J-**)' O' J^rSlj c£' ^biJi (jAp £jyi?j , la ^^Ap uikp 
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The author says: "Mahr is stipulated and determined (the amount) by the 
Sharee'ah, and it is not left up to the slave." 

This is a continuation from what has preceded, and it is another branch off 
from the ruling of khaas. What he means is that, because acting on what is 
khaas is ivaajib and khaas does not carry the possibility of explanation, then, 
mahr is determined and stipulated by the Lawgiver (i.e. by Allaah Ta'aalaa 
Himself), and its (amount) is not determined by the slaves. The explanation 
of this is that, according to Imaam ash-Shaafi'ee a_U- 3^-j, the determining 

of the amount of mahr is left up to thoe opinion and choice of the slaves (i.e. 
of the people). According to him, whatever is valid to be used as a payment 
(in a business transaction) is valid to be used as mahr. 

According to us (the Ahnaaf), even though the maximum limit of mahr has 
not been determined or fixed by the Sharee'ah, however, the minimum limit 
definitely has been determined, and that is: no less than 10 dirhams, based 
on the Aayah: 

{" We know what We had stipulated upon them with regard to their wives and what their 
right hands possess (i.e. slaves)..."} 

Meaning, We know what We had apportioned, fixed and determined for 
them in terms of the right of their wives, which is mahr. 
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The word fardh is khaas, used for a specific meaning, which is "at-Yaqdeer' (to 
determine; fix; apportion). Similarly, the pronoun in the first-person is khaas, 
according to what they (the linguists) have mentioned. Similarly, al-lsnaad 
(the ascription) is khaas , according to the author of at-Tawdheeh. 

SSCaJ' <tJlp Xij ,^1*2 <&' j*JLp Jb j^lia ^J' O' j*X*3 
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Thus, it is knows that the stipulation and fixing of the mahr is in the 
Knowledge of Allaah Ta'aalaa, and Nabi 4-b <01 had explained it, 
saying: "There is no mahr less than 10 dirhams (silver coins)." 

We make qiyaas (analogical deduction) on that (Hadeeth) when it comes to 
the issue of cutting the hand (of a thief), so we say that in that case too, the 
item stolen must be something worth 10 dirhams (silver coins), because at- 
Taqdeer (apportioning; stipulating) is khaas , even if the tiling apportioned; 
fixed; determined is mujmal (concise), requiring clarification, and this is 
according to the terminology of the Fuqahaa. As for linguistically, then its 
literal meaning is making something ivaajib (obligatory) and absolute. For 
this reason, Imaam ash-Shaafi'ee said that the fardh mentioned here has the 
meaning of "making something waajib", using as evidence the fact that it is 
made transitive by the use of "' alaa" (upon), and by the fact that "what your 
right hands possess" has been made 'atf (coupled with) "their wives", and 
the (logic) behind this is that, there is no mahr for "what your right hands 
possess (i.e. slaves)", and so, (the intended meaning of fardh cannot be 
apportioning; determining of mahr), the intended meaning is nafaqah 
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(expenditure) and clothing (them, i.e. wives or slaves), and that is waajib 
whether it be wives or "what their right hands possess." 
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We (the Ahnaaf) say: the reason for it being transitive with alac" (upon) is 
to give the meaning of obligating (as well), and the reason behind "what 
thier right hands possess" being '^//"(coupled) to at-Taqdeer (apportioning), 
which is "Faradhnaa" , i.e. "and what We determined regarding what their 
right hands possess," is a second (object), and the meaning is, in regards to 
"what their right hands possess", it (the term faradhnaa ) gives the meaning of 
obligating, and in regards to the first one (i.e. their wives) it gives the 
meaning of "We stipulated; determined; fixed; apportioned". This is as they 
have mentioned. 

Thereafter, the author mentions the proofs behind each of three masaa'il 
(rulings), so he says: "According to the Aayah: 

("ii? if he divorces her, she is not permissible for him..."}, and {" Thatyou seek 
(marriage to women) withyour wealth.. ."} and {"We know what We had determined 
upon them..."} 

His statement: "According to," is a ta'leel (explanatory justification) for his 
statement, "It is valid", in the form of connecting and expanding (the 
meaning). The Aayah: {"If he divorces her, then she is not permissible for him..."} is 
(the evidence) for the first ruling. The Aayah: {"Thatyou seek (wives in 
marriage) with your wealth..."} is (the evidence) for the second ruling. The 
Aayah: {"We know what We had determined upon them..."} is (the evidence) for 
the third ruling. I have explained all of that in detail under each ruling, so 
reflect. 

Thereafter, once the author dill completed his definition of khaas, and 

its ruling, and the the subjects he branches off into, he now intends to 
explain its different types used very often in the Sharee'ah, which is amr 
(command) and nahi (prohibition), so he says: 

4. Types of Khaas 


4.1. Al-Amr (Command) 
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(J*M Oj^i JilaJl Jji jaj ,ySl' ^j) 


^jLw £0>j Jail <Ul <ulp c3-Waj <U*i ,4Jail j^Sl' j* c£' 

j^j>- jAj Jaiiil ^>L*il j* OSl , JjiUl <0 iljj jXa< JyO'j .spjarjll c-JliaJl jAj 

Jail J S' J^Oij 

The audior says: "From it (the types of khaas), one of them is amr 
(command), and that is the saying of one person to one, by way of regarding 
himself as being higher and (in a higher position, having more authority), 
"Do (such-and-such)." 

Meaning, from the types of khaas is amr, i.e. something called amr , not the 
term itself, because it is true that it (amr) is such a term used for a specific, 
known meaning, and that is: seeking to make something binding. 

The word qoivl is a masdar (root noun), and the meaning of it is “maqooP 
(something that is said), because amr is from the categories of lafqh (a word 
or term), and it (Jafqh) is a jins (species) which encompasses all words. 


<djij *k>-\2 ^^Jl 4*® ^yfu :4ij3j 

The statement of the author: "By way of thinking himself to be higher (or 
having more authority)." By this, asking, or requesting, and Du'aa, all of it is 
excluded. Nahi (prohibiting) remains, but that is also excluded when he says, 
"Do (such-and-such)." 

jl &S Aijjkll oXk UbJOe OlS"la jS <djij 

Jjlflll JjUj O>l?tjl <Ue 2 J.yg.fl.0.11 djSj 01 jS] jl \3jjXa Ld^ia jf IJlf. 

iJlp 01 t-OV' SJ~a lO^Jj >j' ^3ljJl ^ iJlP OlTsiLilp 

:4Jji ^1 Oydl <0 JUjl 01 : JJ la ^iJUl Ujj 

Jj*tf>Sll Jjsl <0 JUjl 0]j ,j*J6JUP ^al llajl slPJJlj 0*i 

V Oilij . Wad JUJl^xl 1 <0 JUjl la <ulp 


42 



iJXaj lij Jj 2j*a£ji jj-Jj ,Jja?SM JaI ^SUs-aI 

ieJ&JPcjj j^tjc]\j k_3*>\>ij 


The meaning of him saying, "Do (such-and-such): this refers to any 
(command) derived from the mudhaari ' (present-tense) form of the verb, 
whether the command be in the form of third-person, second-person or 
first person (speaker), and whether known or unknown. The condition is 
that the intended person must be eejaab-ul-fi 7 (making a certain action 
binding) and that the speaker considers himself to be higher (than the one 
he is commanding), whether he really is higher or he isn't. It is for this 
reason that issuing a command is regarded as bad manners (soo 1 -ul-adab) if 
the one giving the command isn't actually higher (in a higher position) than 
the one he is issuing the command to. 

Based on that, what has been mentioned comes forward: if what is intended 
by (amr) is the terminology of it as used by the (people) of Arabic (i.e. the 
linguists), then there would have been no point in saying "by way of 
authority or being higher", because according to them, even requests, 
petitioning, asking, Du'aa, etc. falls under comand. However, if what is 
intended by it is the meaning as used in the terminology of the people of 
Usool (the Usooliyyeen), then that would apply even to using it with the 
intention of warning of or making something too difficult (upon someone 
else), because that is also "considering oneself to be higher," (according to 
the Usooliyyeen). That's why we do not mean it according to the 
terminology of the people of Usool. Also, the intention is not simply al- 
Isti'laa (considering oneself to be higher than another), but rather, there 
must be il^aam-ul-fi'l (making an action binding on someone else). So, it 
(amr) is not true except in the meaning of wujoob (making something binding 
or obligatory), not in the meaning of warning, or making something too 
difficult or impossible, etc. 
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dj : Jlflj jl Iuaj JjuiJl jAj jS- j* Lj^a* dj^j <up LJlitf 

JjuJl ^Aj ill lAA ,+ ig Cb jA LkT4j s.lJl 

Li) jA Jj£~2 

The author says: "Its meaning (i.e. the meaning of amr) is restricted to the 
binding tense (a word or text that makes it binding, not an action)." 

This is an explanation of why amr is khaas. What he means is that, the 
purpose of amr - which is ivujoob (to make something binding) - only comes 
when there is a text (i.e. a word or saying) or tense) that makes its binding. 
The objective of it is the explanation of being khaas from both sides, i.e. amr 
cannot be except for ivujoob, and ivujoob cannot come except from amr, not 
from a verb. Thus, amr itself precludes the possibility of ishtiraak (having 
more than one meaning) and taraaduf (having near-synonyms) both. That is 
by saying: the baa here being added to the thing made khaas , like, for 
example, in the statement: jSaJb U*>l3 c-a^ (I specified so-and-so for 

mention.) The tense is specific for ivujoob (being obligatory), not 
permissibility or recommendation, and this is a precluding of other 
meanings. 

JLrjj d*i Li) Uajf jA dj^-3 dj 

^ d' ,Jai ^6j Jl djLj 

»Lu?- ^3 jJa3 JjJj AjLwflJl 4.»..yaiI Jj*l> <^rji 

dl S' lil (L^-j^ JjuiJl d j£j : J'iS \A~a2 Lili Laj ^ .djLS* 

j£. ia*^l L?-j^ J'j 3 *>LaSI <tJlp J«a 3 djSsJ L^j~A?La 

^»*>LJlj 3 *>La!' <u1p 


(<dil <ua-j ja*^ U*^) 


JSj L! ^ry> iLajf ^*>L*Jlj 3 *>La!' aTp Ja 3 dj :d_jljij 

iijLLa lalj 


Thereafter, with regards to his statement of "binding": if it is taken to mean 
a reference to general binding, then that is also a precluding of any 
possibility of other meanings, because something cannot be "binding" 
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( mal^oom ) without a laatjm (something that makes it binding), so the 
precluding of multiple meanings is not understood from it; thus, it must be 
taken to mean an equal binding, i.e. the meaning (of amr) cannot be found 
without a text (word, making it binding) nor can there be a text (giving amr) 
without a meaning (i.e. without something being binding as a result 
therefrom); thus, the preclusion of multiple meanings and near-synonyms is 
understood from this by way of implication. Thereafter, he (the author) 
explicitly precludes near-synonyms in terms of objective, saying: "So much 
so that an action cannot be a moojib (an obligator)." i.e. when the intended 
meaning (of the amr or command) is specific to the text (the word of amr), 
then an action of Nabi cannot make something ivaajib upon 

the Ummah except if he had continuity upon that action. 

The author says: "(This is) contrary to some of the companions (i.e. 
followers) of Imaam ash-Shaafi'ee <&' 


That is because they say: "The action of Nabi e also acts as a 

moojb (obligator), either by being an amr (in itself), and every amr (command) 
is for myoob , or because it partners verbal command in regards to the ruling 
of being ivaajib (obligatory)." 


Ld? <uJl p *ua j£j .J U ^3 ,+ Lij i-isLsxll iJLaj 

w . , {! 


(JUJl 


JjuI' 


4jf . JUJl SSL^aJl -hi 




This difference between us and them is in those issues wherein it was not 
something done unintentionally by Rasoolullaah aSn ^La», nor an 

action that was done on a ti//; V (human nature) basis, nor something that 
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was specific to him, because in such cases there is consensus on it (such 
actions) not being a moojib (obligator). 

The author says: "Because of the prevention from the fasting of ivisaal 
(continuous fasting) and the removal of the sandals." 

This is connected to his statement: "An action is not considered to be a 
moojib (obligator)." 

One proof of ours (Ahnaaf) regarding this is Rasoolullaah <Up <uii Ju? 
preventing Sahaabah from the fast of ivisaal (continuous fast) and removing 
their sandals. It is narrated that Nabi used to fast 

continuously (i.e. without iftaar), so the Sahaabah started to do the same, so 
Nabi (*-0$ 4_U- Jup disapproved of them following him in the action of 

fasting continuously, and he said, "Who of you is like me? My Rabb gives 
me to eat and drink." 


4*11 bP jP flji 

Jj d US'JLd a»LP: 
Oiyo ji} ******* ^ ^ 


lijSj ^OLjujI ^ cJ>jJij bSH l £ j > '4^1 j 

<ul*3 il 4jbw^b OlS"SSbal' <uIp 4jl JdJlj 

Jli <u*>bp Ub Ij*bx3: 


: Jli ,dJLUj c-ik iJbtj :ljJb 


bj) db ^laldls tb- lii ,1jJb Ibgb dl Jg04^' <ulp dj 

dajj 4 ^t~vwo~Lj ijdi *ubj 


Meaning, "You (the Sahaabah) don't have the ability to fast continuously, 
night into day (without iftaar), but I have been given Koohani power to do 
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that from Allaah Ta'aalaa. I am given to eat by Him and I drink from (the 
cup of) Love (of Allaah), as one poet says: 

"For the ardent seeker, Your Remembrance is the best of drinks; every drink besides it is 
like a mirage" 

It is for this reason that you find those from the Ummah who strive hard (in 
the Tbaadat of Allaah, a reference the author is making to some of the 
Awliyaa) fasting for forty (days at a time), making iftaar by just drinking a 
drop of water in order to avoid falling into the karaahah (that which is 
makrooh , which is fasting continuously). 

This ruling ( makrooh to fast continuously) applies to the fasts that are fardh 
and the fasts that are nafl, equally. 

It is narrated that once, Nabi d_U- was once performing Salaah 

with the Sahaabah, and he removed his sandals, so they removed their 
sandals. Once the Salaah was complete he asked them, "What caused you to 
remove your sandals?" They said, "We saw you removing your sandals." He 
said, "Jibreel fA-J' informed me that there was some impurity on them. 

When one of you comes to the Masjid, if he sees some impurity on his 
sandals, let him wipe them and then perform Salaah in them." 

0] J***** 1 dill LI .dill ^1 oJj6 

jAlLaiS OljL^ £jjl JjLi ^SLJlj SSLfl!' dTp diSl yyrfS JjuiJl 

d^a*i dJUSl d*dbia J 


This is the view of Imaam Abu Haneefah d Js- dill As for Imaam ash- 

Shaafi'ee dJp dill then he says - sometimes just speaking hypothetically - 
"An action is for irnjoob just as an amr (command) is, (and the proof for this 
is) that Nabi dJp dill was delayed from performing four Salaats on the 

day of the Battle of Khandaq, and later he performed qadhaa of all four at 
the same time. Thereafter he said, "Perform Salaah as you see me perform 
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Salaah." Thus, he made die following of his actions binding upon his 
Ummah. 

IdJjiL) 4JJI ■_ g ’ -p 'I <UP 

c ^ c c " ^ c 

(aJIaSU ^ UTlj o^UJ 1 <l!p 4JjiL «Xj2^o1 

Jjill '>1* ^Sl j*Jj Jjull 5 jJj L?-j^ JjuJi OlS"il 

dill jjAiti <uV ,J*3j Jj5 :OlPjj y»Sfl oV j^Sl' (*~*i J*il' ol :Jijdl J~w> j^Ip 3jU Jlij 

:<dji ^ JjuJi ^JU- j^SH Jail ^Jbb 

^Ji P u i 

JjXwJb ^Jupy UiJj .XJijj <J>~Py V JyJ' dS ! dl*3 <^l 


:dJjib <up qlws-qJ' 


(‘Uwi <U*i dj JjulJl ^jMJ) 


^3 ^*>^1' UJlj jl^udl c-db dj^~3 JjujU JaiL JjuiJl <^l 

diJipdl 

:Jli3 iJUfiii llljili^M ^ij ^9 1 xa 9 i3iljdl ^aj ^p Ulj 


The author dJp dill responded to that by saying: "The aspect of it being 
waajib is derived from Nabi dJp dill Ju? saying, "Perform Salaah the way 
you see me perform Salaah." The obligation comes from this (verbal 
command) of Nabi dJp dill ^*p and not his actions. Because, had it been 

obligatory on account of action alone, then the Sahaabah would have 
followed him the moment they saw him do this action and there would have 
been no need for this statement (from Rasoolullaah »j dJp dill J-e) in the 
first place. 


48 



Imaam ash-Shaafi'ee &\ also said sometimes, by way of raising (the 

argument, i.e. from a weaker argument to a stronger argument): "Action is a 
part of amr (command), because amr is of two types: qowl (verbal) and fi'l 
(action), if his is because Allaah Ta'aalaa used the term "amr' (in the 
Qur'aan) to refer to an action: 

{"And the amr (word) of Fir'own was no right guide.") 

Meaning, his action, because a qowl (word) is not described with the word 
"rasheed" , but rather, for qowl (a word), it is described with "sadeed" (straight). 

The author <ulp &\ responds to that by saying: "A fi'l (action) is named 
{amr, sometimes) because it is the cause." 

Meaning, (sometimes) an action is referred to by the term "am" (command), 
because an amr (command) is the cause of the action being done, so (the 
action is termed amr) by way of majaaq (metaphor), but the discussion (here) 
is about the reality (i.e. in reality an action is not a command, though it may 
be termed as such metaphorically.) 

After ending the discussion on precluding near-synonyms in terms of 
objective (of the amr), he now begins the discussion on the preclusion of 
multiple meanings in terms of the objective, so he says: 


US"i?-L;V' , Jom “tJl US"V Jc. P Jais O' 

jl j' Usi! d'jaOiV' 4J5 q-q~®i 

Uljd 1 t6 q—®^ US" 

What is Necessitated by Amr 

The author says: "What is necessitated by it is wujoob (obligation), not 
recommendation, or permissibility, or tawaqquf (reservation)." 
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What he means is that, what is necessitated by a command {ami) is that the 
thing being ordered is waafib , according to the majority; not recommended 
like some say, or permissible like others say, or tawaqquf (reservation) like 
others say, nor multiplicity in word or meaning between diree or two like 
others say. This has not been mentioned by the author because it is 
understood by necessity from what he has mentioned. 

oUi'j c-dia^ Jjull O' : df jAj JjslS 

^)bJ djiS" lOjsj 


,ib-l;V' jA flUi'j la(p- Oj^j <LS Ujila Oj^j O' c—UaJ' Oj :0_jJjij <b"b^fl Jjs'j 

:^JbJ djiS" 'Oaj 

'jilkysb 


,<b-bV'j ,VS^^yw J>akmj OJ :OjJjij 

«u J^yt> l*Jb-f ^1 p iuji ^JL> ui oJllb j»pj b ,^b 

4yjj£ C-ali 'ijj A3*P?- kjji fij f la diAita <tJlp AiLib- UJLPj 

^l&Jt ^Js- <Up 

The people who say amr is for nadb (recommendation) say: 'Tigris for talab 
(seeking), so it's necessary that the part of the verb therein be preponderant 
so that it can be sought (i.e. so that we can do what the verb is saying), and 
the nearest (meaning, i.e. the correct one) is that of nadb (recommendation). 
This is like the Aayah: 

{"Give them such ivriting (of emancipation) if you know of goodness in them..") 

The people who hold the view that amr (command) is for ihaahah 
(permissibility), they say: "The meaning of talab (seeking) is that what is in it 
is permitted and not Haraam (prohibited), and thus its nearest meaning 
(correct meaning) is that of ihaahah (permissibility). This is like the Aayah: 
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{"Then hunt."} 


The people who believe in doing tawaqquf (reservation), they say: "Amr is 
used for 16 different meanings, such as ivujoob (obligation), ibaahah 
(permissibility), nadb (recommendation), tahdeed (warning), ta'jee ^ (to 
demonstrate the incapability of the one being commanded), taskheer 
(subjugating), and other than it. So, as long as there is no supporting 
evidence to show which is the intended meaning of the amr, it (die 
command) is not acted upon, but tawaqquf (reservation) is done until the 
intended meaning is known." 

According to us (the Ahnaaf), ivujoob (being obligatory) is the literal meaning 
of an amr (command), so it (the amr ) is left upon it's mutlaq (unrestricted) 
state so long as there is no supporting evidence opposing it. In the event of 
there being supporting evidence opposing it, it (the amr) will be judged 
according to that, based on the situation." 




e- •>* 

<u tosh U 

IjSllaOs’li lilj 

djiS" OT yill ^ \w2jl Ja^l\ Aaj Jl 01 : Jjij 




<dji ^ 4 ^-bV'j 
lilj 
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:J\*j dji ja Jj ySH ja ^ j*J 
odJt fci 



Wp" djSLs OlT 'Mi Uijj 4~® U->1 iUa^Vf; j^*i' O' j^j 

ji?uj'j ^'jiju flj»p ujjj ^j^-ji! >jup j^Sn OjSC o' 


The author says: "It is the same whether it (the amr) comes after bailor (a 
prohibition) or before it." 

This is connected to Inis statement, "(Amr) necessitates ivujoob (obligation)." 

It is in reply to those who claim that when an amr (command) comes after 
prohibition, then it signifies ibaahah (permissibility), and if it comes before a 
prohibition, then it signifies ivujoob (obligation), based on what is 
neccesitated by the 'aql (intellect) and 'aadah (habit), as in the Aayah: 

{"if? when you are free from ihraam), then hunt."} 

We (the Ahnaaf) say: (Amr intending) ivujoob after the prohibition is used in 
the Qur'aan as well, as in the Aayah: 

{"if? when the Sacred Months have passed, then kill the Mushrikeen wherever you find 

them..."} 

And ibaahah (permissibility) as in the Aayah: 

{"if? when you are free from ihraam), then hunt ."} 

It is not understood from the amr (command), but rather, from the Aayah: 
{"The pure things have been made permissible for you."} 

And also, it is understood from the fact that the command of hunting 
occurred as a favour and benefit for the slaves (of Allaah Ta'aalaa); were it 
to be fardh (compulsory), it would be a hardship upon them, so it is 
necessary that an amr (command) generally and unrestrictedly gives the 
meaning of ivujoob (obligation), and it is only carried upon a different 
meaning (such as permissibility, or recommendation, etc.) if there are 
supporting evidences or metaphorical speech (to show that this is the case). 

: Jlis 0 L> ^ ^j 


(jjAi!b ( j£ 3^x1' 
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dJjjj jAj i j& sbib*i <— Jjs?j}\ O' Ui3 L«Jl ^1 

:Jbb 


^JS y>\ jfi SjO>xJ' Oj^J O' Ijif aJjOijj 4U' 'i) 4iaJ^ Vj j^jji! 015*Uj 


jLs^-V' 0 j£j O' <L«J* *ij Oj^j *>\i jfi L 4Jj^»)jj <&" 'i! :fllaw oS? 

Oj^J Vj ,UJ6^ab jU^jV' j*~£lp Jj 'j-Md 'JLO OJj j^' 'jLi 'JIO OJ c^' ,Ua^«' 

'r’yrj S' ^ Oiii 


:J\ju <dji ys yJ' :JJj 
diy' i) .A^tOJ O' dl*-w U 


C-Sy ,Oiy' O' >bu jL^-V' OJJ y» La blia^- 


Thereafter, the author begins explaining the evidences for (the claim that) 
amr is for ivujoob, so he says: 

"(One proof is the fact that) the one who is commanded has no choice, (as 
is mentioned) in the Nass (of Qur'aan)." 

Meaning, we (the Ahnaaf) say that amr necessitates ivujoob because those who 
are commanded and who are bound by the amr (command), they lose any 
choice in the matter, as is derived from Nass (clear text of Qur'aan), which is 
the Aayah: 

{"\And it is notfor any Mu'min or Mu'minah, when Allaah and His Rasool decree an 
Amr, that they should have a choice in their matter..." } 

Because the meaning of that is, when Allaah and His Rasool *0* <&' f-? 

issue an Amr (Command), then a Mu'min and Mu'minah have no choice in 
their matter. They can't choose whether to accept it or not to accept it. 
Rather, it is upon them to abide by it, and this would not be the case except 
if amr is for wujoob. 

And it is said: the Nass (clear text) is the Aayah: 
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{"Whatpreventedyou from making sajdah, when I commanded you?'} 

This was addressed at Iblees the accursed. Meaning, after I commanded you, 
there remained for you no choice in the matter, so why did you not perform 
sujood ? 


(JLPjJl 


:<t! 

<dj3 jAj iijhi iXjPjjl JjUbx^V 01 Idi LOJ ^£\ ,a^?>-T 

jtOii Oj'Op ,+ g f <ux3 ,+ g i y a'i of \ ft- OJiJiAj jiOJ' 

^5 g.^..^,) O' 3*>L*aJ' <l!p jp OjiJbxj ^OJ' 

<uLp 2ji ji ' Vi OjSsj V JLPjil 'JLaj ,3^-V' ^9 («J' *->'JLp ^4>.yg.i j' UJd! 

OjSj O' V j*J <U'j jAj Liaj' j^V' 'djs Oj^j O' <o' 

Oji jl^jV' 4^-j l? Lp iflibwi' 

SjiUA«j Olftjj ^gij ^Ls^-I 0j4j j^V' 'djs O' J'i ^*>1^!' JjL^a O' 

J-ahj <0 J-ojJ' &y ^ JjAiaJ UOJ jt^iUjcua' ^3 iaibx^J' O'j ^^ip 

^U^rV' ^iV*dj) 

^<lIp 0V*4j JjiixaJ'j ^La^-V' 3JV^ y5*\ ,<ul9 La ^lp iPlaP 

LgiLLa Oj^W&a _jp 4ijig«a ilOu~a <LU^- y!t> 


The author says: "(And another proof is) that the one who abandons the 
amr becomes deserving of threat." 
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This is coupled to his statement: "(One proof is the fact that) the one who is 
commanded has no choice." 

Meaning, we (the Ahnaaf) say the amr necessitates wujoob because of the fact 
that the person who leaves off acting upon the amr becomes deserving of 
threat, as is found in the Nass (of Qur'aan), like in the Aayah: 

{"do let those who oppose his command beware, lest a fitnah overtakes them or a painful 
punishment."} 

Meaning, let those who oppose and abandon the amr of Rasoolullaah till 

<ub beware lest some fitnah - (trial, tribulation) in the Dunyaa - afflicts 

them or a painful punishment overtakes them in the Aakhirah. if his threat 
would not have come unless something waajib has been left off. However, 
some respond to this by saying that it is mawqoof (reserved; dependent) on 
whether this amr is also for wujoob , and it is prevented, and that, why is it not 
possible that the intended meaning of mukhaalafah (in this Aayah) can be 
"rejecting", rather than meaning "leaving it off? 

The answer is: the context (of the Aayah) points out that the amr is for 
wujoob , without the need for any (additional) evidence to prove this (is the 
intended meaning), and also, fnukhaalafiah in the usage (of the Arabs) refers is 
used in a mutlaq (unrestricted) way to refer to abandoning something, so 
reflect. 

The author says: "And also, because ijmaa' (consensus) and the intellect 
points out to this (being the case)." 

This is coupled to what is before it (i.e. other evidences to prove that 
mukhaalafah in this Aayah is a reference to abandoning, not rejecting). In 
some manuscripts it appears, "Similarly, the proofs of ijmaa' and intellect 
point out to it." In this case, it will be a separate sentence, coupled to the 
subject discussed before it (i.e. that amr is for wujoob). 

O' i'j' jfi J-T O' O' ^^Ip O' <tLtf>b-j 

^^0 jOjsyjk jA iwtila.il ^3 JUtisl'j JaiL L-tiJaj Jb-' j* v_..Uai 

0*i :Jli UOjj \ O' 

,<ui p tiO] Jj ,<U3 oLLbt* 4-pry* O' Jibty p 

IgtiS" Jb3*i' otijUaJ O' jAj O' JJjJ' \J£j 


55 



l? 1p Sib OllAS" Oj£> O' ^Js- Jb , JbxJ'j JJii-wJ'j 

jAj 'jPjj./StxA 

The summary of this is that, the dalaat-ul-ijmaa' (what is derived from ijmaa') 
proves that amr is for ivujoob, because they have ijmaa' that, whoever seeks 
the performance of a certain action from another, he does not seek it from 
him except by using the form of amr, and the highest and most complete 
form of seeking (the performance of something) is ivujoob (i.e. making it 
obligatory). Also, the default is the negation of multiplicity in meaning as 
well as near-synonyms, so it is established that it [amr) necessitates ivujoob. 
The reason the author said "dalaalat-ul-ijmaa'" (that which is derived from 
ijmaa ', rather than saying ijmaa") is the fact that ijmaa' was not concluded 
upon this that amr is for ivujoob , because it is a matter that is mukhtalajfeehi 
(disagreed upon). Rather, there is ijmaa' upon something which points out 
to it (therefore he says dalaalat-ul-ijmaa', or "what is derived from ijmaa '".) 
Similarly, the proof of intellect points out to the fact that amr is for ivujoob, 
because the different tenses of actions, whether past, future or present, all 
point out to a certain, specific meaning, so similarly, amr should also be 
pointing out to a certain, specific meaning, and that is ivujoob (obligation). 


O' jA JjijtoJl OjS" CJ Jj ^Lill) 4>lSl OIjV '1a j»wJj 

id jl3 Jjuj J*i) bj *\m**J' 

j?-\ JjixJ'j OLj ^3 JJij k3j .dJJi 




JkPj — j' 4^-bV' b} l£' (OJtJ' j' 4^-bV' bjj) : Jlfl3 

<U3 Jl. 

(AQsju <U*i 4iJb- <UJ :J»ii3) 


,1-jjprj. J' U^ya k^-'j 0*i Ui2j' ^ liLib- O' 

J*iJ' j'j^- ^a fojp- J*iJ' SjLp OS? liLib- 0 j£j 

^yw Jo*). ^3 SIojcaw® U^ya jS" Oj^~3 <Ub^a Jjuij' j\j?r jA 

^ax3 jkake jAj IflJbx!' JaiL Okjj' ^1 ~Sj~p\jb\ ILibxJ' ^^yw jAj J' 
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This is not to establish lughah (language) on the basis of analogical 
deduction, but rather, to establish the fact that the default is the absence of 
multiplicity (in meaning). It has also been said that, it is understood 
intellectually that when a master gives a command {atm) to his servant, and 
the servant does not carry it out, the servant becomes deserving of 
punishment. If amr (command) was not for ivujoob (obligation), then the 
servant would not have been deserving of punishment. 

In the explanation of the nusoos (texts) and intellect, other facets and 
reasonings have been mentioned, but I have omitted them for the sake of 
brevity. 

Thereafter, the author ain poses a question: "If the intended meaning 
of amr is not ivujoob , then what is the ruling (of amr )?" So he says: 

"If what is intended by it is permissibility or recommendation..." 

Meaning, if the intended meaning of amr is permissibility or 
recommendation rather than obligation {ivujoob), then it would be mukhtalaf 
feehi (disagreed upon). 

He says: "It is said: It is a literal (meaning) because it is part of it." 

Meaning, permissibility and recommendation also fall under the literal 
meaning of amr, because all of them are part of ivujoob (obligation), and (in 
terms of lughah) part of something also acts as a deficient literal (of it), 
because ivujoob refers to something that is permissible to do and prohibited 
to leave off. Ibaahah (permissibility) refers to something that is permissible to 
do and permissible to leave off. Nadb (recommendation) refers to something 
that is permissible to do and is preferred. Therefore, both of them (ibaahah 
and nadb) is used in part of the meaning of ivujoob, and this is the meaning of 
them having a "deficient reality or literal state", a part of what is intended by 
the (actual) haqeeqah (literal), and that is the chosen (view) of Fakhr-ul-Islaam 
(i.e. Imaam al-Bazdawi dill ^->) 


jjl?- 


jA Jl jAj 43^1 jl?wa Jj <Uj :J*j3 i^\ 

^3 jJ? Jafl3 JjuiJl j\yr jA Jaj 01 
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Obw yS" 01 jiff J-Afll'j ^1 jiaj jflj ,ij*ff li AiLib" Oj^-3 fllaw jajv 

^ j' ^ iJLft O' JjJbxJ la'j ,1jl?wa *i! bjSsJ 3b?- ^Ijjlj <L>Lia 

aTp bjya LaJ I’w^AsJl ^3 jci Xai 


jl j'j^ii' JjS Ail j~J O' ilji ‘UkSb’ - 3 tw^^ail OLj ^jP Ail' QtA«A»J' ? 3 Uj 

: Jli3 


(aL*s?xj jlj^xJl *ij) 

aJ] <wJ& 3 L>T^>j3 aJ' <_jiO UkS” jlj^Jl jLiPb j^"jM ^g&zsb V ^1 

Ail' A^t^-j ^*3LxJ' 


.*>L^' Ujlp jlj^Jl ^ Jju ,oj-a a*>l^aJl ljA*3l alaw OlT <1 jL^< *>iia JJi lil 

b 'bjS LabJl ^^ub- JJ £j3l Jvi £t?db J>®*^' Jjj id Aj*i jlj^Jl Aj^-^a O' ^»j3 

?JbSU dll' Jj^j 

JL^S Adp 'oj.tgp l ffrjff~ A-i O' j%df' id j*b ,OL~U' ^JjS' ^a Ois Aj' ^a j'^^s)' ^ ^ad 


The author says: "It's also been said that this is not the case, because then it 
(a/nr) would be exceeding its root." 

Meaning, in such a case it would not be literal but rather, it would be 
metaphorical, because it would have exceeded its root or default, which is 
ipujoob , because ivujoob is the permissibility of an action with the prohibition 
of abandoning it; ibaahah (permissibility) is the permissibility of an action 
with the permissibility of abandoning it; nadb (recommendation) is the 
preference of performance of an action with the permissibility of 
abandoning it. So in summary, the one who looks at the jins and that which 
is the permissibility of an action only, he drinks that it can be used in some 
of its meaning and thus be a deficient literal. The one who looks at jins and 
fasl (separation) both, thinks that both are different meanings and separate 
types, so it cannot be except majaa ^ (metaphorical). As for the discussion on 
whether the difference of opinion comes from the word of amr itself or 
from the different (linguistic) forms of amr, then this is mentiond in at- 
Talive eh in greater detail. 


58 



Thereafter, after the author <ulp dill i**-j ended his discussion on explaning 

what is necessitated by amr and what is the ruling of amr, he now goes into 
the subject of whether amr carries the possibility of repetition or not? (i.e., 
when a command is given, does it refer to doing it over and over or will 
doing the amr even once suffice as having fulfilled it?) 

He says: "It {amr) does not necessitate takraar (repetition) and does not carry 
the possibility for it." 

Meaning, the myoob of amr does not necessitate that takraar (repetition) is 
intended, as some people claimed, and it does not have the possibility for it, 
like Imaam ash-Shaafi'ee dill had (taken the view of). Meaning, when 

it is said, for example, "Perform Salaah," then the meaning is to perform 
Salaah just once and it does not point out to takraar (repetition), according 
to us (Ahnaaf), by default. Some people claimed that it necessitates takraar 
(repetition), because when the Amr (command) of Hajj was revealed, 
Hadhrat Aqra' ibn Haabis asked, "Is it only for this year of ours, 

Yaa Rasoolallaah, or for all time (i.e. every year)?" So, despite him being 
from the people of the language (i.e. an Arab), he understood takraar 
(repetition) from it (this Amr). When he knew that there would be great 
difficult in it (i.e. it being fardh upon a person to perform Hajj every single 
year of his life), it troubled him, so he asked concerning it. 


kiJLa Jja dlod^wa 01 dill ^yOUcJl C-Jsij 

,l£j <lyyL) i rA' OLjV' ^ jAj 

IdJij <LJb C~Sj dJ Sh C~iJ O' j*) JjiyiJ'j 


Imaam ash-Shaafi'ee 4_U- dill d^-j holds the view that amr has the ihtimaal 

(possibility) of takraar (repetition), because the command "Idhrib" (Hit; 
strike), is a shortened form of: "I seek from you a strike (i.e. that you strike, 
or hit)." It is nakirah (indefinite), and when there is nakirah in affirmation, it 
becomes khaas\ however, it still carries the possibility of 'umoom (being 'aam, 
or general). So, it can be carried upon ( takraar ) if there is a supporting piece 
of evidence which it can attach to. 

The difference between moojib (making obligatory) and muhtamal (carrying a 
possibility) is that moojib (i.e. an amr making something ivaajib) comes about 
even without any nijjah (intention), but muhtamal only comes about if there 
was a niyyah for it, and our proof will be mentioned later on. 
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jl j! UiLw OlS"tij~>>) 

<djiS"IflLw OlTlil <01 ^1 Ijjsi ^13 4»l <U^-j ^ytSLiJl ^Js- ij 

:J\*> 


'j^ti Lir °<££Olj 


4jji£" oL^jj U j\ 
I^«ls3l3 AijLLJlJ JjjLkJ IJ 

. A3I jjSo ^1? d U <0 Ll?sJ I j| 3****^^ 1 d L3 ,; A • 11^ 1 j) 

jlj^ail Jjj V <Ul ^3 s(j~>> bjS*^ l jfij^-,fiyt^i\ \jSj jijfS-j J?jJ*Jb JjbtoJl U»UPj 

<lLd»xj Vj 


The author says: "Regardless of whether it is connected to a shart 
(condition), or made khaas on account of a ivasf (description), or whether it 
is not like that." 

This is in response to some of the companions (i.e. followers) of Imaam 
ash-Shaafi'ee aJp dill 3^-j, because they hold the view that, when an atnr 
(command) is connected to a shart (condition), like in the Aayah: 

{"And if you are in a state ofjanaabat (major impurity), then perform ghusl.") 

Or if it is made khaas on account of a ivasf (description), like in the Aayah: 

{"The male thief and the female thief - cut off their hands...") 

It gets takraar (repetition) if the shart (condition) or ivasf (description) is 
repeated, because ghusl is repeated if janaabah (major impurity) is repeated. 
Cutting off (the hand) is repeated if theft is repeated. 

According to us (Ahnaaf), whether or not it (amr) is attached to a shart 
(condition) or other than it, or whether or not it has been made khaas with a 
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rvasf (description) or other than it, it is the same in that it does not point out 
to takraar (repetition) and does not carry the possibility of ( takraar ). 

(‘US* Jil 


j Uj OlS" 


iyi)l jAj jS" J*o£?xjj ^^iLibxJl $ yill jAj Jif ^glp £tb OJ : JjiL3 

jpo Jj <d_jl^a <Ul £««?- y> ,bj3 Ait y* Jj 3AP 4jf OULUaJl 

01 jjIp 4 ji oJL*jO Jii iij '^j^i jt-ii aJ|j .isyj* aji 

(O'AiJl 

J*o£?wa ,jiLia -Sj* •A^-ljll 0*i 


The audior says: "But it applies to the least of its jins (species) and carries the 
possibility for all of it." 

This is a follow-up from his statement, "And it does not carry the possibility 
of it." As though someone had said, "Why does amr not carry the possibility 
of takraar according to you (Ahnaaf), because in that case, how does the 
niyyah of three ( talaaqs ) be valid in the statement of a man (to his wife): 
"Divorce yourself? 

So he (the author) says: "Amr applies to the least of its jins , and that is the 
literal individual, and it carries the possibility of (applying to) all of its jins , 
and that is the legal (i.e. in terms of the laws) individual, i.e. the three 
divorces, not from the aspect of it being a number, but from the aspect of it 
being an individual, and (also) not from the aspect of it beings its madlool 
(purport) but from the aspect of it being intended ( manwiyy ). This has been 
implied by his statement: "So much so that, if he says to her (Inis wife), 
Divorce yourself,' only one ( talaaq ) will fall unless he had intended three." 

That is because one ( talaaq ) is the literal individual, known with certainty, 
whereas three is the legal individual, having a possibility (of being the case). 
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(Hal O' Vj <U *ij) 



Vj SjAj <uSf <dL*d tij3 ^3 j-dl 4J ^d V 

^ aj^shTl^i?- J j-idl oSf >t SljJt dlA? e-sis'lil VS *d VU^> Vj JaiAl VjJJw 

IgA?- ^ d'dlS'^^oSC?- ^?-lj ^£3 3y?d! Jp- 

OLj V <tL3 Uj jsJc OLj <Ul J^S? Old UJj >dpx3 “^^d eJ—i! Jl3 lil lafj 

<d ULj Oj^j L gX?- j^d Juu^xj V 0*i <*J J-~*d. 

jp Sj .n~‘j r a 4 jL-^ OV) : Jlfl3 »UP jdxdl ^A la *)U^ dill >d-~2. ■J' ^ p 

3j3 jA ^AJl jiA.tf»!l> JaaS! dtj 
<k_jj-i?S> OJiji3 ,j*LaJI< JjuJI sdi? jp j~az?u> <U*i j^V' V UJj tj\ 
<dj3j , <3*>Ld' j*az?u> <dj3j , <bjd OJLw j*az?u> 

,3JbJl J-O'Si’xJ V 3j3 «Ua j^»xd 1 jXaJ'j .^JjViaJ' J«a 3 a 

J»«jyxj V 01 ^Jjl <tw j^a^xdl JjuSl3 (O'O^jjl Jslfljl ^3 Oa-jJ 1 ^ywj) <tlo^?xj 

^AST J^Sf' J* JJdl ^ jJLojl iJugjj 


The author says: "And die nijjah of two does not work (apply) except if the 
woman is a slave-girl." 

Meaning, in the statement, "Divorce yourself," intending two ( talaaqs) is not 
valid, because (two, in this case) is an absolute number; it is neither a literal 
individual (which is one) nor a legal individual (which is three). It is also not 
the purport of the word nor does it carry the possibility of it, except if the 
woman is a slave-girl, because in the case of a slave-girl, two divorces are 
like three in the case of a free woman. So, it is (then) one legal (divorce) 
which is like three in her case. 

As for if he says (to his wife), "Divorce yourself twice." In this case, two 
talaaqs will fall because now it will be a case of an explanation for the sake of 
taghjeer (changing) what came before it, not an explanation of tafseer 
(explaining) it, because "divorce" does not carry the possibility of two so 
that it can be an explanation for it. 

Thereafter, the author a_U- <&( mentions a daleel (proof) regarding what is 
the chosen (view), so he says: "Because the tense of amr (command) is a 
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shortened form of seeking an action by the masdar (root noun), which is 
singular (individual)." 

Meaning, amr does not necessitate takraar because it is a shortened form of 
seeking an action with the masdar (root noun), so you saying: "Hit; strike," is 
a shortened form of, "I seek from you (that you) strike (or hit)." And his 
saying, "Perform Salaah." is a shortened form of, "I seek from you (that you 
perform) Salaah." And his saying, "Divorce," is a shortened form of, "Carry 
out the action of divorce." And the masdar (root noun) from which the 
shortened forms (for amr) are derived, does not carry the possibility of (a 
particular) number. 

The author says: "The meaning of being alone, singular, is used in the words 
of oneness." 

Thus, the action which is derived from it is has greater right not to carry the 
possibility of number. By this, the evidence for the comprehensive principle 
has been completed. 

/P' (JliutiJ OLj (L/iP Jjxoj <b5/!b :4J/ / 


<U3 la le'j 5/J'j <L~U^db jA t3*>UaJ' 

J 5 / 11 

(/IjSll; V l£jb~*>bi / jj£j lej) 

4/j <^bi Jadsu y O' jAj tidp 5/ jbJLa Jl/i cp'/- 

j-Pj 3*>LaJ' Jia Obb*ll 

J/ 0*i ,c r >L~a*il; Jj j-a'j*ib ObL*J' / la O' 

Jjip U^aj ,^Olbiaj /l j/aj ,3 *>La!' CJijJ' OblS 

<us c~J' 0*i 3/ (*■! ,315^1' c~~rj kiJlla 

Thereafter, the author says: "And that is (the case with) fardiyyah (singularity) 
and jinsiyyah (species), and dual is excluded from both of them." 
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This is an explanation of an example of something khaas , i.e. his statement, 
"Divorce yourself," because talaaq is the tiling that is described with jinsijyah 
(species) and al-fard al-hukmi (legal singular; individual), and the exclusion of 
dual. As for what is besides it, then no legal singular; individual is not in it 
except at the end of (one's) life. 

The author says: "Those Tbaadaat which are repeated, they are (repeated) 
because of the (repetition) of the causes, not become of the (repetition) of 
the orders ( awaamir, , plural of amr )." 

This is an answer given in response to a hidden question posed to us, which 
is: amr does not necessitate takraar and does not carry the possibility of it, so 
then, for what reason are the Tbaadaat such as Salaah, fasting, etc. repeated? 
(Why is it not that performing Salaat even once fulfills the amr of Salaah, 
and there is no reason to perform it anymore thereafter?) So he (the author) 
answers that by saying, "Those that are repeated from the Tbaadaat, they 
(are repeated) not because of the orders ( awaamir ) but because of the causes 
(asbaab ), because when the cause ( sabab ) is repeated, then that which is 
affected by the sabab (cause) repeats as well. Thus, whenever the time (of 
Salaah) is found, Salaah becomes waajib (because the sabab of Salaah is the 
time). Whenever Ramadhaan comes, fasting becomes waajib (because the 
sabab of fasting is Ramadhaan). Whenever a person comes into possession 
of the nisaab (certain amount of money), Zakaah becomes waajib (because 
the sabab is possession of the nisaab). For this reason, Hajj is not waajib 
except once (in the life of a person), because the (Ka'bah) is one; there is no 
repetition in it. 


^ jA US} CL3_j)l 0} :JUj 

? Law 


ObL*Jl til^3 dill JU- LdLflJ ^3^3 *LP til : Jjii U*i 


(^3j ll lil lg~~aj jjhaJ til Slj^Jl lLUj j(^x!l Ui dill d^^-j ^*3L»Jl »LPj) 

.SjjSju!' dJUwJl ^3 ^3 dill tiL 

dJj3 ^3 31^«Jl LiUa ijS’ ji £jltiJl tilS* jlj^sil Uj fl«LP til 
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O' S^-'j j' jjj *J OJj ,OJJi ^jjJ' i^jj 'ij ^j~uJ JjAlaJ O' 

SAp-\j U_~0 Jjlkj 

It is not to be said: " Waqt (die time) is the sabab for the ivujoob (obligation, 
i.e. of Salaah) itself, and the amr is the sabab for the ivujoob (obligation) of 
adaa (discharging it), so how can the sabab (cause) be independent from the 
amr?" 

That is because we (the Ahnaaf) say: "Upon the realisation of every sabab 
(cause), the Amr (Command) repeats from Allaah Ta'aalaa (i.e. each time the 
sabab of Salaah is found, which is the time, the Command of Allaah Ta'aalaa 
to perform Salaah is repeated); thus, the repetition of the 'Ibaadaat is on 
account of the repetition of the awaamir (commands) which are renewed, in 
terms of the law." 

The author says: "According to Imaam ash-Shaafi'ee <&' i*>j, because 

(amr) carries the possibility of takraar (repetition), the wife possesses (the 
ability) to divorce herself twice if the husband intended (that)." 

This is an explanation of the disagreement of Imaam ash-Shaafi'ee ‘till 

‘uh with an absolute principle (of Hanafi Usool) in a way that incorporates 

disagreement in the aforementioned issue. Meaning, according to him, 
because every amr carries the possibility of takraar whether the amr comes 
from the Lawgiver (i.e. Allaah Ta'aalaa) or from anyone else, the woman 
possesses the (ability), in the event of the husband saying to her, "Divorce 
yourself," to divorce herself twice, if the husband intended that. But, if he 
had not intended that, or he only intended one (divorce), then she can only 
divorce herself once (issue one divorce upon herself). 


JUsH J^ld' oIj w'Ij ji -i 


<JjU> djij olj jA 


l j£' jlj^' ,4*1 »!' iU*!' 

<ULj L*P “tjf® ^Jjllh diji Jiw if\w2£3' <lIp JpIa!' 
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Jj VJ ^Jaij V JjuiJbj ,0^-lj Vj 43j~J' <bL i'jj V L g£?-) 


‘Ujl <_J>S U~ dll' d_o_?-j ( yjfjLij! ^lp ^»'jJ'j J>pLi!' Ju^l ^dP ^lp .-‘uyjj 

Thereafter, the author, closely after mentioning the explanation of <m?r 
(command), he mentions the explanation of ism al-jaa'il (die subject; doer), 
because of them both not carrying the possibility of takraar (repetition), so 
he says: "Similarly, ism alfaa'il points out to the masdar (root noun), 
linguistically, and does not carry the possibility of (a certain) number." 

His statement, "Points out (to)," is an explanation of the aspect of 
resemblance, and "And it does not carry the possibility," is coupled to it. In 
some manuscripts it appears, "It does not carry the possibility (of)," without 
the ivaaiv (and), so then it is the explanation of the aspect of resemblance. 
And his statement, "Points out (to)," occurs as haal (the condition, or state). 
Meaning, similarly ism al-jaa 'il does not carry the possibility of (a certain) 
number because of it pointing out to the masdar (root noun), linguistically, 
so it is a caution regarding the ism al-faa 'il which does necessarily point out 
to it, like the statement, "You are divorced." That is outside of what we are 
(discussing), and its explanation will come (later on). 

The author says: "So much so that, the intended meaning of the Aayat 
(mentioning) theft is a single theft, and by one action only one hand is cut 
off." 

This is a branching off regarding the issue of ism al-faa'il not carrying the 
possibility of takraar (repetition), and a binding upon Imaam ash-Shaafi'ee 
Hp regarding that (view) which he adopted. 

fi >1' ‘tbj-j ^3 L? uJl JjjLJl OJ : JjiL dll' O' :djlj 

ddp dj^ii! dl^-J ,ltilj iJj 


aj*ksli SlP OlS Sip Ob ,aj*k 313 SlP Ob aj*ksb JjjOi j* 


Jpli JjjLJ' OSl ,Uj~i ^ *lip Jj ,dtili!' *lJ' sil V UJUPj 

ob^Jl JS} ,j£jl jl Jb-ljJl VJ <0 *\jj V y*aJ'j ,4*J jJUaJ' Jlfi Jjb 
aJ^-'j Jj Vj V JapJIjj yk\ 
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J' JlJl *^b iJbd' V Wsj( jAj ^Jail' Js> Jb \yt]ab\b Uatij 


The explanation of this is that, Imaam ash-Shaafi'ee <ulp <&i i*>j said: When a 

thief steals for the first time, his right hand gets cut off. If he steals for a 
second time, his left foot gets cut off. If he steals for a third time, his left 
hand gets cut off. If he steals for a fourth time, his right foot gets cut off. 
The basis for this is the Hadeeth: 

"Whosoever steals, cut it (a limb) off. If he returns (to stealing), cut it (a 
limb) off. If he returns (to stealing), cut it (a limb) off. If he returns (to 
stealing), cut if (a limb) off." 

According to us (Ahnaaf), if the person steals for a third time, his left hand 
will not be cut off, but rather, he will be imprisoned forever (i.e. indefinitely) 
until he makes tawbah (repents). That is because the word saariq (thief) is an 
ismfaa'il (active participle, i.e. a noun which gives the meaning of a doer), 
and it points out to the masdar (root noun) linguistically, and a masdar (root 
noun), only one is intended by it, or all, and all thefts (of a person) are not 
known until the end (of his) life; thus, one becomes the intended meaning, 
with certitude. And, by one action nothing is cut off except one hand. Also, 
the word "faqta ' oo " (cut off, used in the Aayah and in the Hadeeth) points 
out to cutting, and that also does not carry the possibility of (a certain) 
number; thus, cutting off the left hand cannot be established from the 
Aayah. 

Jr J OJ :Jy> 1*2 j' <Lib)' J J' Jr J O' :JUij V 

T c~~> O' Jb igj 

It shoud not be said: "Then, it is necessary that the left leg shouldn't be cut 
off either, in the event of a second (theft)." Because we (the Ahnaaf) say: 
"The leg is not intended in the Aayah, so there is no harm for it being 
established through a different nass (referring to the Hadeeth quoted earlier, 
wherein "cutting off" is mentioned four times.)" 

i o' by j y cjis" uj 

The hand is intended in the Aayah, and the right hand has specifically been 
meant; thus; it is not permissible to established (the cutting off) of the left 
hand on the basis of a khabr-e-waahid (solitary narration), because a khabr-e- 
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waahid cannot be used to add onto (an Aayah of) the Kitaab (Qur'aan), 
because (after the right hand has been cut off) there no longer remains the 
defined place which has been defined by ijmaa' (for cutting off in the case of 
theft, which is the right hand)." 

Uib OxJi ^ji UA£" 


4.aUPj olj l jS’ 4U1 '_ fl ■ - n '' f J Ujj 


This is contrary to the issue of flogging, because, every time a non-married 
individual commits %inaa, he gets flogged, because the body is always 
capable of being flogged. 

After the author a_U- &\ ended the explanation of takraar (repetition) and 

its absence, he now starts (a new discussion on) the division of ivujoob 
(obligation), so he says: 


The Laws of Amr (Command) 




sl*a3 jAj C-j la 


The author says: "The ruling of amr is two types: adaa, which is submitting 
the actual ivaajib (which has been made obligatory) by the amr (command)." 

Meaning, what is established by amr (command), which is ivujoob (obligation), 
falls into two types: the ivujoob of adaa (discharging within the appointed 
time)) and the ivujoob of qadhaa (discharging after the expiry of the appointed 
time). 

4J 
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So adaa refers to submitting (i.e. carrying out) the very thing which has been 
obligated by amr (command) in terms of responsibility, i.e. taking it out from 
non-existence into existence, in the time appointed for doing so. 


jjs'jpl JU9SH9 VJj ja lijsj 

J*jjj tib <ulp Jp Sflj«Pj ^?x9 Jj~^l ^9 <A3j 

JjAaae <<dj9 Ob ,C-3_jlb Jj j^Slb tij^j V Jj^-jll 
<<_^-ljll j^ , ' > “djiij l _ r ii> <t!ji dill <u^-j i^auaJi J-Aj li^lj 

La^" ^4s9j ^9^ dJji (bbj JS S^9 ,C»«3^1l ^9 AjLJl JjP ‘bbS" <L«P ji (w^-l^jl 01 

jiSAfll i'j 

Jpxa^woJl jjS ^a*il of Jjb sdJji 0*i “^dAsx^wa aJ j3 ^il \dSj 


This is the meaning of tasleem (submission, carrying out); otherwise, actions 
are submissions, and their submission cannot be imagined with an amr. 

It has been mentioned in the Usool of Faklir-ul-Islaam (i.e. Imaam al- 
Bazdawi) and other than him that, "Submitting the actual (tiling) made 
waajib by the amr." This has been objected to by saying, the actual thing that 
is ivaajib is not (connected) with the command but rather, with a (certain) 
time. It is responded to by saying, his saying "with the amr (command)" is 
connected to "with submission (carrying out)", not with the ivaajib 
(obligation). For this reason, the author replaced his words " nafs al-ivaajib " 
(the ivaajib itself) with the words ain al-waajib " (the specific tiling that is 
ivaajib), so that it may be known that " nafs al-waajib " or "'ain al-waajib " is a 
metaphor referring to carrying it out in its (appointed) time, and thus there 
is no need for adding the words "in its time", as some have added. Similarly, 
there is no need to add "to its rightful one" because his saying, "with the 
command" already points out that the amr is the thing that is rightful (to be 
done). 


e^-ljil Jia jAj :sUa9j) 


c£l (A-P Jia jAj :sUa9 <sbl> :4jj3 ^Js> odaP 

j^a> saJL til OlSj ,c«9^J' fciJUi j»p ^9 %\ <_^-i^Ji ^JUi Jia 

^JUj <dl J-j OJLP jpe ^ ,‘L*wal sUa9 ^*jJl j^p «.bl ^ykJ <fl*LP 
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The author says: "And (the second type) is qadhaa, which is: submitting (or 
carrying out) a likeness of what which is waajib ." 

This is coupled to his statement, "adaa", i.e the wujoob of qadhaa, which is: 
submitting something which is a likeness of that which had been made 
waajib (obligatory) by the amr (command), not the very tiring (that was 
waajib) itself. Meaning, carrying out a likeness of that waajib which had been 
waajib originally, (but submitting this likeness) in other than that time. It was 
necessary for him to restrict it with his saying, "from himself," so that the 
discharging of the Zhuhr of today (for example) may be excluded from 
being a qadhaa of the Zhuhr of yesterday, because it is not from it, but 
rather, both of them are for Allaah Ta'aalaa. 

s-Li b .:J UjIj , aAs- PIS'^!l d lib- PIS'^iJ' JjsJ' jj& UJj d.frdlj 

f lil toils JjU' Ulj -^'jdVl; ‘Lip Sljl-ta AijSj 

^ 4i' , l^-'j Jj 


j>-\ <U3j ,J»3 .JjjJ' ,< r Jli)' j^ , ' > i'jJ O' ^yui.3 


'jbv> Ol^a UjSiA^-' J»ojc~*jj) 


Ob sUaaJ' <Li> , jl^t-ol' Jjjjia; 0l^« frLjaiJlj sHSM j-« 

O' :Jjij Ob <Li> frLjaiJl O' :Jjij 


Qadhaa is changing a najl (voluntary) which was rightful for him into the 
qadhaa which was due upon him. He (die audror) did not restrict it with that 
because of how well-known it is and because it is the purport as known by 
necessity. As for the nafl, it only gets repeated (i.e. qadhaa is done of it) if it 
has become binding on account of commencement (i.e. when a person 
commences a nafl Salaah, for example, it now becomes binding on him, so if 
it breaks, he must repeat it.) Then, it no longer remains najl hut rather, it 
becomes waajib, but it is discharged even though it is not waajib. 

Thus, it is necessary that the intended meaning of his statement, ain al- 
waajib " (die specific tiling made waajib) mean that which is affirmed, so diat 
it may encompass that which is nafl (voluntary) as well. 
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The author says: "Sometimes, one of them (i.e. adaa and qadhaa ) is used in 
place of the other, by way of metaphor, so much so that it is permissible to 
discharge (something) despite having made the niyyat of qadhaa , and vice- 
versa." 

Meaning, both adaa and qadhaa are sometimes used in place of each other 
(terminology), by way of metaphor, so much so that, adaa can be done with 
the niyyat of qadhaa, such as by him saying, "I intend to make qadhaa of the 
Zhuhr of today." It is also permissible to made qadhaa with the niyyat of adaa, 
such as by him saying, "I intend to perform (discharge) the Zhuhr of 
yesterday." 


Alois '^ »UaaJl JUac~tij 

^3 I o*j£a}\ C~Uai lil£ 

a*^?J' tiSf CJil lil i£\ 

SjLp sUsillj s-li^l ^ J ^ Ip sUaill 01 ^1 c-jsi iJLij 

aAp^SI flJlO AilS tliSjl AiJbxJl ^3 01^3 U^j jAj AaJUl £lj3 

: J*ud\ Jli US 'J VJ ^ 


aIS'L Jij*l! jib <_UtiJi 


aJLp 4 ,Jjuy aIa^xj 

Ajf i Jaj Jljtii OJj J«3 frlif AiSl OUa^j y* Ajl ^oj OUcti li! lalj 

jixa jAj aJ? ^ UwxJl titilj »UaiJl A«aj s-li! AjSl Jj s-ii^l A~a tUa3 AjSl V jj^4 OlOwj y* 

,s.liSU Lwi 01^j* frUaiJl til g aj U~3 Ijii^-I ^jl *j 

:aJjA) AUl A^?-j QiAAaJl AAjO Vo-b- 

Jap di*i' Aj 4.^4 Uj 4*^4 »UaiJlj) 
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Many times, qadhaa is used in the meaning of adaa, like in the Aayah: 

{"tie when the Salaah is completed (qudhiyat), then spread out in the land..If 

Meaning, when the Salaat of Jumu'ah is complete, because there is no 
qadhaa of Jumu'ah (thus, though the word-form of qadhaa is used in the 
Aayah, it is used in the meaning of adaa). 

For this reason, Fakhr-ul-Islaam (Imaam al-Bazdawi) held the view that 
qadhaa is 'aam (general), encompassing both adaa and qadhaa , because it is a 
term used to refer to discharging one's responsibility, and that is achieved 
through both (adaa and qadhaa ), so it is in the literal meaning different to 
adaa, because it (adaa) informs of (i.e. conveys the meaning of) great caution 
and care being taken (in fulfillment), and this is not (found) except in adaa 
(i.e. because in qadhaa, it is being carried out after the expiry of the 
appointed time, so of course this person had not taken "great care and 
consideration", hence it is different to the literal connotation of adaa.) 

Like the poet says: 

" The wolf deceives the gazelle, so that he can eat it .." 

(The word used here, "ya’doo", is from adaa, and here the literal connotation 
is being meant, which is that of taking great care, caution, consideration. So, 
the wolf exercises great caution and care with regards to the gazelle, when 
hunting it, to eat it.) 

Meaning, it deceives it and overpowers it. 

If a person fasts in Sha'baan thinking it to be from Ramadhaan, it is not 
permissible because that would be adaa of something before the sabab 
(cause) has come about. However, if a person fasts in Shawwaal thinking it 
to be Ramadhaan, it is permissible, not because it is qadhaa with the niyyah of 
adaa, but because it is adaa with the niyyah of qadhaa. The error is in his 
thinking, and he is excused. 

Thereafter, they differed among themselves regarding whether the sabab of 
qadhaa is the same thing that was the sabab of adaa, or is there a need that it 
has a separate sabab ? The author clarifies that by saying: 

"Qadhaa becomes waajib by the very same thing that makes adaa waajib, 
according to the verifiers, contrary to the opinion of some." 
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4^lp *up si^SM <0 <_^j s_~~Jb <_«^o »Ljaflit <^f 

>w~*i c^j~° JUJ^- c—-«•> j-« sUail! >b*i :Ojijib ^yOldJl ulx^i 4^1 pj jti^xjLLa 

C«9_j)' ^S-\ <-3jyuJl i *i , «.hSU ( jaJ' ^ J» . s.b*i' 

:^Jbu <dji jaj ^^aJl UAiP 0! ^jd 

3*>fXa!' 'j^3? 
: Juj <dj3j 

f£ai» j&fe cJ' 

3*>b*aJl <uip <dji jAj ,»LjaiJ 1 *b*kr ^S <br^" ,sUaii' ^glp 4~>*d J'^ 

Igiij dUi 5ti UjSa lil IglbaTs j' ?*^ <0^ cr® 

: Jbti <djij 

^»bl fl*U3 jiO) ^ip j! Ou jd3 

O'jjiJb JaiL»j *J jJbL«J' j^aJb ^ Jjb 01 ^1P <Uwd! tijj UOJ Jj 

Meaning, qadhaa becomes ivaajib by the same sabab which had made adaa 
ivaajib , according to the verifiers from the majority of the Hanafiyyah, 
contrary to the Iraqis from our Mashaayikh. 

The majority of the companions of Imaam ash-Shaafi'ee say, "There is a 
need for qadhaa to have a new sabab other than the sabab of adaa." The 
meaning of this sabab is the nass (clear text) which made adaa ivaajib , not the 
well-known sabab , which is waqt (time). 

The summary of the disagreement goes to the issue that according to us 
(Ahnaaf), the nass (clear text) which makes adaa ivaajib, which is the Aayah: 
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{"'Establish Salaah..."} 

And die Aayah: 

{"Fasting has been prescribed upon you..."} 

Point out specifically to the ivujoob (obligation) of qadhaa (as well), leaving no 
need for a new nass that necessitates qadhaa , and that is the Hadeeth: 

"Whoever oversleeps for a Salaah or forgets it, he must perform it when he 
remembers it, for that is its waqt (time)." 

And the Aayah: 

{" Whosoever amongyou is sick or on a journey, the same number (of days which one did 
notfast must be made up) from other days ..." } 

Rather, they (that Aayah and Hadeeth) are there for tanbeeh (warning and to 
draw attention to the fact that) the adaa still remains a responsibility upon 
you, by the two nass (clear texts) which preceded, and (the obligation) has 
not fallen away on account of missing (them). 

Jde ftab JsjiLaj ,a*UP yfi Jde SjJii! <U*J4i Jb aSdaJ' fUL) dSl 

jjduJ' jAj j jA> <L3 iji f la ^9 Jjixa <UP 0 

^L*aSlj flSUil Jfi 


aSdall sllaiS , jA> c^r^a Xi^r sWail! 4 S 1 I 4^Pj 

aSdd' aJIp Aljiij ol JU*i a*LP 

l $s3j dUi 56 iAjti lil IgJUalli Jl a*>Cs> jp JU J^a 


: Jbti djij 




^»\jl J^a a*U3 jid j^Ip Jl j^a j^^da jlS" 


Because, Salaah and Sawm (fasting) remaining (obligatory upon him) is 
because he is the ability to (carry out) the like of it. That there is no likeness 
and compensation for missing out the virtuous (i.e. appointed) time, because 
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it is not possible to do so, is a matter understood by the intellect. We count 
the ruling of qadhaa from those matters in which there has come no nass 
(clear text), but it is vowed, from Salaah, fasting and I'tikaaf. 

According to Imaam ash-Shaafi'ee aJp aftt it is necessary that qadhaa 

should have a new nass (clear text) which makes it ivaajib (obligatory) other 
than the nass for adaa. Thus, according to him, qadhaa of Salaah and fasting 
is based on the Hadeeth: 

"Whosoever oversleeps for a Salaah or forgets it, he must perform it when 
he remembers it, for that is its waqt (time)." 

And the Aayah: 

{ " Whosoever amongyou is sick or on a journey, the same number (of days which one did 
notfast must be made up) from other days ..." } 

jfaj L frLjaiJ' <U9 Sjj lej 

sUaill U*L*9 oljill Llj 


I ‘-SSbsxll C-ijidlS" ^»lia Uajl Oljill :JJij 

C-Jjid'j Ojilb ji ^2Jb tXS-j 


jlgJl ^9 j^a^\ ^9 ji~Jl *Ua9j ,OUSj £jjl ji~Jl ^9 jJssxJl sUa9j 

UijS’i la Ajfi 1JJJl ^9 j~Jl slla9j Ij^af 

JUJj slla9j ,^ail slla9j 

la 

Because there is no nass concerning it, qadhaa is established on account of 
tafweet (neglecting the appointed time until it expires), and this takes the 
place of (specific) nass for qadhaa. The fruits of the difference between us 
(Ahnaaf) and him (Imaam ash-Shaafi'ee) does not appear except in the issue 
of fawaat (expiration of the appointed time); according to us, in the case of 
fawaat (expiration of the appointed time), qadhaa compensates for it, whilst 
according to him, it does not. 


75 



It is also said: Faivaat (expiration of the appointed time) takes the place of 
nass, as tafiveet (missing the appointed time on account of neglect), so the 
fruits of the difference do not arise except when it comes to deriving 
(rulings). According to us, it is ivaajib in all (circumstances), on the basis of 
the previous nass (clear text). According to him, it is ivaajib on the basis of 
new nass , or with expiration of the time or tafiveet. 

Oadhaa on a journey of Salaah missed whilst at home (will be) four raka'aat. 
Oadhaa whilst at home of Salaah missed during a journey (will be) two 
raka ' aat . Oadhaa of an audible Salaah during the day will be audible. Qadhaa 
of a silent Salaah during the night will be silent and this strenghtens what we 
had mentioned. 


The healthy person performing qadhaa missed during sickness in the form of 
the Salaah of a health person (i.e. standing, not sitting), and the sick person 
performing qadhaa of Salaah missed during health in the form of the Salaah 
of a sick person (i.e. sitting, or laying, even though the Salaats being made 
qadhaa of, at that time he had still been healthy,) this strengthens what he 
(Imaam ash-Shaafi'ee) said. 


OUaaj pi jp-\ jjj pi <UI jAj UTp JlJ^i Lala y 

^yp y^p Jb <UPaij Jj yds PUiaj Jb V jfiyd 

ybj frli*il <sjJi L - ~~dSj L?-lj s-S^oa ll PIS"jlj ,JjjJl jAj 




yts ur Jj^JI PlptajJl yi s. I hi I ^p S^S" ^till Plpa^l s-\,.'pa\\ PI p?j J 

^1 c-ftTa yt US "yt (^ill I Pl^al *>L^I s-LjaiJl JaiL>o jl ,4Sl1 *w p-j 

<ul! 0>~*>y 


Thereafter, there is a well-known question which they pose to us, and that 
is: if a person takes a vow that he will perform I'tikaaf for the duration of 
the month of Ramadhaan, but then he fasts and does not perform I'tikaaf 
on account of a sickness which prevents him from doing so, he will not 
make qadhaa of that I'tikaaf in the following year's Ramadhaan, but rather, 
he will perform the qadhaa (of that I'tikaaf) during an intended fast, which is 
a nafl (optional) fast. Now, if qadhaa becomes ivaajib on account of the very 
same sabab that had made adaa ivaajib, which is the Aayah: 
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{"Let them fulfill their oaths ..." } 

Then, it would have been necessary that performing qadhaa (of the I'tikaaf) 
during the following year's Ramadhaan should be valid, just as how adaa (of 
it) during the first Ramadhaan was valid, as is the Madh-hab of Imaam 
Zufar aJp or that the qadhaa falls away entirely on account of the 

inability to fast which is its shart (condition), as is the Madh-hab of Imaam 
Abu Yusuf ‘Ufp ill 

jAj Jw«lx!l Jj cOJl JjJlixa CojflsJ'j ,Cojfls)' ?.LAa!' e.-..*' O' 

<UP ■ -p o'I 

Syt] ~yaiLA ^y£>. I UiJ Jj ^»La 3 O' jJb 'ij U-3j) 

sUail' OSl , Jlo^J' Jj defi* 


yprj UOJ Jpy ^UJ Jj ^*La3 OLaJ' 'ijs O' jOj ijye J 

oSf V jui ?y? jaj Jusdi ji J 9 jjt Syt] JjjJ' jJ&j - j.flfla ^j~A) g-LjaiJl 


y ~**j «.Laa!i 


O' 01^3 jij Jjii k3l^sP^fb jOj Iil3 ^j«fiJb Jl ^Aj 0J ifljjJjj 

0*i ,‘UpjIp jAbd' OLA*jJ' *-31 ^pV' j*b h'Ayl ^aaJ' ^*j-a!' 

^yp Jl ^j.yg.fl.o.1' J«tf>*i' ^j-aJ' j j* UJliLbl3 ijfi J 3iL*J' J JA3' 0bA«j J Sib*)' 

Jpfj&\ 'ij 0bA«j 


,JjjJ' ^yp ySA JU>V' ^j~aO<J| ^yp^\ jAj aIUS" Jj ^j*a!' ilp 0bA«j <-3 jA Ol3 bdj 

<U 3 'ji^A'j JOJl O' Jbb dll' jfi 


OLmJ'j 5b?d' <L3 ^£y~j AAa C~3j <b*i ^iti' OLaJ' Jj 


Thus, it becomes known that the sabab (cause) behind qadhaa is tafiveet 
(deliberate neglecting of the time until it expires), and tafiveet is unrestricted 
from time, so it transfers to completion and that is an intended fast. So, the 
author responds to that by saying: 
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"As for the case of a person vowing to perform I'tikaaf for the duration of 
the month of Ramadhaan, but he fasts and does not perform I'tikaaf, then it 
becomes ivaajib upon him to perform qadhaa through an intended fast, for 
that causes the return of the shart (for I'tikaaf) to it, making it complete, not 
because qadhaa becomes ivaajib for a different sabab (cause)." 

Meaning, in the scenario of a person vowing to make I'tikaaf this coming 
Ramadhaan, but then he does not do so become of some illness preventing 
him, qadhaa becomes ivaajib with an intended fast - which is a nafl fast - 
because that brings back the shart (condition) for (the validity of) I'tikaaf 
being complete, which is a nafl fast, not because qadhaa becomes ivaajib for a 
different sabab (clause) as you claim. 

The explanation of this is that, I'tikaaf is invalid unless it is accompanied by 
fasting. So, if a person vows to perform I'tikaaf then he has vowed to fast; 
thus, it is necessary that first an intended fast becomes ivaajib upon him, 
simply by having intended to perform I'tikaaf, but the honour of the 
present Ramadhaan opposes it, because 'Ibaadah performed during 
Ramadhaan is more virtuous than 'Ibaadah performed in (any other month), 
so we move from the original intended fast to the fast of Ramadhaan, 
because of this opposing honour. Because he missed out the honour of 
Ramadhaan, the fast returns to its complete state, and that is the original, 
intended fast, meaning, a nafl (optional) fast, so it is as though a Command 
has come from Allaah Ta'aalaa saying, "Fast a nafl (fast) and perform 
I'tikaaf therein." 

Life until the second Ramadhaan is doubtful (i.e. unknown whether the 
person will live that long), because it is a long time, and the possibility of 
living or dying (before then) is equal (in likelihood). 



jj^tj jpfl j bl j*Jj ^*L : Jli UjJj 

teJl OLiiflj *Us3 

: Jlfl3 ghjgflllj s.bV' j*-~~flJ 0 Lj Jl 

(ylv4flJl) jft laj J-fllS* tb*i'j) 
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tb' *b*i'j :Jjij O' g:.; U~9 JjUtf 0*i ,<bx*L*wa ' '2 a 

frLjaiJb <u r i ja s.blj J^lS"OlPjj jAj ^ya^wa 

C«9jJ' j~*J <0~?- 4 ^-jj »lOajJb <Ui <U9 Oj^j V la tbSll; 

<U'jail <L~?~ {y* 

d^-jl' ^S- i£2jl la J-al^Jl) ,<ta'jdj < —^ ? ~ j-® ‘M 4~>i <L9 la jL£iJl> ‘U~OJb 

di*}^ jA la j^>lfljljj ,dJlp 

(dPU*j 3*>LaJl£') 

0^ ,dPU*J La 3*>Lai' 019 ,PjOo la ^ «.b' djl9 ,J-al^!' *b5U Jlia 

t* 

^9 ipla^til; i^Lai\ <lIp <lIp 

(bjiaa 3*>LaJ'j) 


dJj^dl ^ 0_p-J JaiL»J 'JL^Jj ,d«Ap ^jja la v_9‘>\>- j.bl <Ul9 ,j«tf’l23' s-bSU Jlia 

iyiuJ' 


But, if the person does not perform an intended fast (i.e. a nafl fast), and 
then the second Ramadhaan arrives, the Ruling of Allaah Ta'aalaa will not 
transfer to this second Ramadhaan. 

He said, "So he fasts but does not perform I'tikaaf", because, if he does not 
fast on account of some preventative sickness, then in that case, it is 
permissible to made qadhaa of the I'tikaaf in (another) Ramadhaan 
altogether. 

Thereafter, the author becomes explaining the types of adaa and qadhaa , so 
he says: 

"Adaa is of different types: 

1) Kaamil (complete). 

2) Oaasir (deficient). 
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3) Shabeeh bil-Qadhaa (resembling qadhad)." 

There is some laxity in this division (by the author), because the types (of 
adaci) are not equal among themselves, so he should have said: "Adaa is of 
(different) types: pure adaa, which is two types: kaamil (complete) and qaasir 
(deficient), and another (type of) adaa which is shabeeh bil-qadhaa (similar to 

n 

The meaning of pure adaa is that adaa (discharge) in which there is no 
resemblance to qadhaa whatsoever, neither from the aspect of the changing 
of time nor from the aspect of the ramifications. The meaning of shabeeh bil- 
qadhaa is that form of adaa in which there is a resemblance to qadhaa from 
the aspect of its ramifications and necessitation. The meaning of {adaa) 
kaamil (complete discharge) is that type of adaa which is discharged 
according to the way it has been legislated in the Sharee'ah, and the meaning 
of {adaa) qaasir (deficient discharge) is that type of adaa which is not so (i.e. 
hasn't been discharged in the manner the Sharee'ah has legislated). 

The author says: "Like Salaat in Jamaa'ah." 

This is an example of adaa-e-kaamil (perfect discharging of the duty), because 
this is adaa (discharging of the duty) in the way it has been legislated, 
because Salaat has only been legislated in Jamaa'ah, because Jib reel 

taught Rasoolullaah 4_U- a&i (the Salaah in the form of) Jamaa'ah on 
both days. 

The author says: "And Salaat performed individually." 

This is an example of adaa-e-qaasir (deficient discharge), because it is adaa in 
a way contrary to how it was legislated. For this reason, the obligation of jahr 
(audible recitation) falls away (in the case of audible Salaah) for the one 
(performing qadhaa ) individually (i.e. even though Fajr, Maghrib, 'Ishaa are 
jahri (audible) Salaats, when a person performs them individually as qadhaa , 
he will not recite audibly). 

(TaliiV' <Ly jJcj Ja3j) 

»LjaiJb ‘UrtJtJl Jib* 
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<LiL pj\j b£jx9 4u>Jjgxgil Jjl ^l«V' £« gb^M ^J-3i jA Jf?-*M 019 

fl»)fl 3*>Ui» 
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: J\i9 Ugjl ib*Jl Jjjib- ^ ^btf 4 S 1 I Jjjib- ^9 UTaJUs OJ ^j 


The author says: "And die action of the one who catches up to the Imaam 
after the Imaam has completed (the Salaah), but its (state of being) fardh has 
not changed on account of having the nijjah of staying." 

This is an example the author is giving of shabeeh bil-qadhaa (a discharging 
that resembles qadhad). 

The laahiq (one who catches up) mentioned here by the author is the one 
who begins the Salaah with the Imaam from the takbeer-e-tahreemah , but then 
this person's wudhoo breaks, so he goes to perform ivudhoo and then 
completes the remainder of the Salaat after the completion of the Imaam. 
This type of itmaam (completion), it is adaa from the aspect of it being done 
within the appointed time, but it resembles qadhaa from the aspect of it not 
being discharged in the way it had become binding. Because it has the 
meaning of adaa from the aspect of origin (i.e. starting with the Imaam, in 
the appointed time) but the meaning of qadhaa from the aspect of following 
(i.e. finishing the remainder after the completion of the Imaam), it was 
termed adaa shabeeh bil-qadhaa , and it was not termed qadhaa shabeeh bil-adaa 
(qadhaa resembling adaa). 
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The fruits of it being adaa is clear; for this reason, there is no objection to it. 
The fruits of it being (termed) shabeeh bil-qadhaa is that its state as being fardh 
had not changed because he had the intention of remaining (to complete it), 
such as by this laahiq (one who catches up with the Imaam) being a musaafir 
and he is making Salaah behind another musaafir (like himself), and then his 
ivudhoo breaks, so he returns to his city to perform ivudhoo , or he makes 
intention for iqaamat (staying) in that place, then he comes back (from 
making ivudhoo) after the Imaam has completed the Salaah, but he didn't 
speak to anyone (during this time), so he begins making itmaam (completion) 
of the Salaah (that had broken), so he doesn't complete it as four raka'aat 
but rather, he performs only two, like how if it had been a pure qadhaa , its 
state of being fardh does not change by the niyyat of iqaamat (staying), so the 
same is the case here. But, if he was not performing Salaah behind a musaafir .; 
but rather, behind a muqeem (resident of that area), or the Imaam had not yet 
completed the Salaah, or he (the person whose ivudhoo broke) speaks and 
then renews (his Salaah), or if this was the case with a masbooq (one who 
catches the Imaam after the first rukoo ', or in the first rukoo ') and not a 
laahiq (one who had caught takbeer-e-tahreemah but during the Salaah his 
ivudhoo breaks), then its state of fardh changes to four raka'aat by the niyyat of 
iqaamah (staying). 

Thereafter, these three categories, as they continue when it comes to the 
Huqooq (Rights) of Allaah Ta'aalaa, they continue when it comes to the 
rights of the bondsmen (of Allaah Ta'aalaa), so the author says: 


(*_. yS- 


faj '0^3 OLaAj Lfi3b Oj^j O' Oj.Ajj ,^gbJb j' <bU^db Oj^j 

ys- jf" Or® s-'^' 

iAj2a] ' j ‘-j yJ) T n ' | aj , ._y ' 


(<bU^Jb flijj) 


Ob jjibJb jf <bU^db AijS* Jb- faj 

Jb- £s~<J' “Uioj .tw^gUJ' .b ^3 <bU^d' j' dbO <bU^d'j ye Ipjli \XS- 
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Aj ^ kiJLLs 0} “US* IbjS ^3 Jt j^j^]\j j\ ^jjbJb j' <bU^db Slj^bwa AjjZ' 

Ubi Ajj& *jbJ'j tw-^gU]' <Ui cJjJ <bjlw Sib lSjzA w<J'j dUuJ' 

iSj^ w<J'j S^Jilb i—~^btil kiJJuJl ^gbJl ls® ^ j' SjU^J' J\ fciiilJ' <uib 

j^b £ e Ul J* 


(tijbti' b*J <Wm>L»Jj 4 .™* .LP 


tljJiJl b*> l^Jl <ui~*> j»j ^\£j ^ jJti *\XS- J|j^j j^af (^1 .slbaiib dbSU jJaj 
Jb^j O' £—?- slbaiib <LOj bii*)' <ulp <_£bJ' b**J' ( j£> j^La <b' (0-s?' dbl j£2 

U^?- Ott*^' J*bJ dlLJ' 


The author says: "And from it is returning the item that was looted." 

Meaning, from the types of adaa (discharging) is (a person) returning the 
very thing which he had looted, exacdy as it had been (at the time of being 
looted), to the possession (of the original owner), without that looted item 
having any felonies or debt (such as if what was looted was a slave), and 
without it having any perceptible faults. This, then, is an example of adaa-e- 
kaamil (perfect discharging), because it is discharging (returning the item) in 
the same condition in which it had been looted without any weakness. An 
example of this is handing over the purchased item to the seller, and 
handing over (the item agreed upon) in a sarf (currency exchange) 
transaction or muslam feeh (advanced payment) transaction, in the manner 
agreed upon in the contract. 

The author says: "And returning it burdened with a felony." 

This is an example of adaa-e-qaasir (dedcient discharge), i.e. a person returns 
the looted item (in this case, a slave) in the condition that now it has a 
felony or debt, such as by having looted a slave (from the master) who had 
no debt or felony, and then, whilst the slave was in the possession of the 
looter, it acquired a debt or felony, An example of it is handing over the 
purchased item in the state that it has a felony or debt or sickness. In all of 
these cases, if the looted item (a slave, in this case) or purchased item 
perishes in the hand of the (original) owner through a heavenly affliction 
(i.e. an affliction sent down by Allaah Ta'aalaa), then the looter and the 
seller are exempt from responsibility, because it is adaa. 


83 



If the (original) owner gives it to the person owning the felony (i.e. the 
person whom the felony was committed against), or a sale in debt, then the 
original owner gets the value back from the looter and the buyer gets a 
refund from the seller. 

The author says: "And granting mahr to a slave of another, and handing him 
over after purchasing." 

This is an example of adaa shabeeh bil-qadhaa (resembling qadhad). Meaning, if 
a man gives mahr to a slave of another in order to marry his wife, and then 
he gives him to her after the purchasing, then it is adaa from the aspect of 
him having handed over the slave agreed upon in the contract, and it is 
shabeeh bil-qadhaa from the fact that a change in ownership necessitates a 
change in the actual item, legally. 

lilj , jsd\ Lo'lil kiJUuil *L*Jl olTlils 

<ulp 4il! Jj~aj 01 lOjs ^3 A^xllj ,yd\ LOlS"IgJl 

3*>La!' <u1p Jli3 ,j*j>*JUl jJlflJ' OISj hyp <tJl C~a4i3 Ljj iyy 


oSCall <u 1 p Jlli sj jiAJ Itul JjOij U icJlli Ll*aj hi 

*1^ i ^ t ft < i' tit . . M 11 


JJ-J 0^ .UJ Ubl AsJaPl lilj OlS^ 

£j.J* (Jj-flJ' j ~ro ,JJUwJl ^ j-sT \ht ,j-*3l ^ OJU' 

Ub' aj ^ 


ijjSj djlil 4i O «l*J jj ^ J1 »L*Jl wiiJi J j-3 j~^sJ ^1 

j-^sj Jpxi^woJl £jUl JpxsMj l*LP £\j lil la p£*J\s*tj 

JJaj fljaro *J lil3 ,dUUjl Sjbr-1 PIS"01 j5liL?cuaVl; ^1 

^-<0' V <Ul3 


So if the slave was owned by the owner, it is a different person. If he (the 
slave) was purchased by the husband, he is a different person. When he 
hands him over to her, he is a different person. The proof in this issue is 
that Rasoolullaah (*-1^ <uLf. ? once visited Hadhrat Bareerah so 
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she presented some dates, but meat was cooking in the pot. Rasoolullaah 
<uit asked her, "Won't you give us a portion of the meat?" She 
said: "Yaa Rasoolallaah, it is meat that was given to me as sadaqah (charity)." 
So Rasoolullaah said, "For you it is sadaqah, but for us it is a 

gift." 

Meaning, when you take it from the owner, it is sadaqah (charity) for you, 
and when you give it to us, it becomes a gift for us. Thus, it is known (from 
this) that a change in ownership necessitates a change in the item itself (or 
individual himself/herself). Based on this, many rulings are derived. The 
author says: 

"So much so that, she is forced to accept." 

This is a branching off from the issue of it being adaa. What he means is 
that, the woman is forced to accept that slave that was given mahr, after the 
handing over. This is from the sign of it being adaa. This is contrary to the 
case where a person sells a slave and another person becomes entitled to the 
slave, and now the original seller purchases it back from the entitled one 
(who now owns the slave), because he (the entitled one) is not forced to 
hand it over to the buyer, because, by istihqaaq (entitlement), it is clear that 
the (validity) of the sale is hinged upon the permission of the owner. If he 
does not permit it, it is invalid and dissolves, contrary to nikaah (marriage), 
because there, it does not dissolve by the entitlement of mahr (dowry) or by 
its absence. 


JLiuj) 


JJ of diu ,lgjl (jJL. lil VI a£Lj V SfjJl oSf 

jjdl iSsla 

Rbl J j>pr ^ Oli CJlS"Ujj 

OliJl JjU’j frbSfb Jj^sj ,sl*ailb 
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^9 jA Uj , (Jjixa J-P JioJJ , Jjixa JioJ ,Uajj sUaflJ'j) 
»LjaaJ'j :J-9 <ut£^ ,4?waL*wa L£j' 'jjs 


JjiLsw J,p JioJ jl Jjixa la] jAj \ JOPU* slla9 

diV' ^ sllaij 

^aw ^9 yt Ujj U^- <ULib- V *>h^' di*i' ^aw 4-9 Oj^j l® »LjaiJb y*j j 

49*>U Oj£j 01 *bSf1 

V 01 JjixJl ^Jbj j^p jlaJl ^Ja9 JJbdb ZljJJ O' :Jji*uJ' Jidb 

*Ua9tj Ji*J' O' jP fj^tf>l9 Ji*J' Oj^jj ,lPjJi *i] 4 JUUmJ' 03jJU 


The author says: 

"And his freeing (of the slave) will be carried out (i.e. valid) but not hers." 

This is another brandling off with regards to the issue of it being shabeeh bil- 
qadhaa (resembling qadhaa ), and what he means is that, if the husband frees 
the slave before handing him over to the woman, it is carried out (i.e. it is 
valid) but not so if the woman frees him, and the reason behind this is that 
the woman does not possess him except after he is handed over to her. 

Prior to the handing over, he is in the possession of the husband, just as 
how prior to a purchase being made, the item is in the possession of anodier 
(i.e. the seller). 

Because the being of the slave is present in both cases, and the description 
of slavery is different in both cases, it is counted as adaa shabeeh bil-qadhaa , 
and it is not counted as qadhaa shabeeh bil-adaa, on account of taking into 
consideration the being and origin. 

After the author completed the explanation of the types of adaa, he now 
begins the division of the types of qadhaa, so he says: 

"Qadhaa is of different types, with a likeness that can be understood by die 
intellect and with a likeness that cannot be understood by the intellect, and 
(another type) that is in the meaning of adaa." 
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There is laxity in this division as well, and it is as though it was said: "Qadhaa 
is of different types: 

1) Pure qadhaa , and that is either with a likeness that can be understood by 
the intellect or by a likeness that cannot be understood by the intellect. 

2) Oadhaa that is in the meaning of adaa." 

What he means by pure qadhaa is that qadhaa which is not in the meaning of 
adaa originally, not literally/physically and not legally, and that ( qadhaa ) 
which is in the meaning of adaa is the opposite of it. 

The meaning of a likeness that can be understood by the intellect is that its 
similarity can be understood by the intellect without looking towards the 
Sharee'ah, and the meaning of a likeness that cannot be understood by the 
intellect is that likeness, the similarity of which can only be understood from 
the Sharee'ah and the intellect is incapable of comprehending its modality, 
not that the intellect contradicts it. 

Jjixa »UaiJt Qb UjJj ,i3l&Vl< <-*■**> j-® 4-5 Aj*i sUail' 'Aa 

(^»j*aL! ^a!iT) 

JaiLtj , Jjibw <Uld frLjaiS*, Jjixa Ja>j jlAil! jdaj lAftj 

<UO ^3 lojSAA-f A^-jj pi Laj ,Jpdl <_A-La jf 

(«d JjAiilj) 

liOigi] ,JJip itSjAj - n '' AbliLoj <bAdJl 013 ,(Jjiixa jS* JAa vLaQJ jdai lAA 

,j^lk jAj Sjja 

jt ,j-<0 j>« jl , j' jl diLdA jl ,jj tAAJ jA <OAik flAjSj 

<djd fjAJi c£Ak 

^ "# ^ o , ^ 4 <Z / / 

pUh 3 jA5 <UJaJa 
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i^\ <U3 jl ,4jjiJaj i^\ jSjJila <uiS" Oj^J 0! 

^LaJl £~iJl JlP JoJ iiUaJl 


1JjJiJl OlTf-Aj ^ 01 :JJj la ^Js- A?-y~JJ> 1ftjAlJ? cJU?- lil lafj 

c£.X«^-Sn fib 4jj )jp- la ^glp Obrj^j fi ,<S^i d' j~JJ j~! 


This qadhaa requires a new sabab (cause), according to consensus. The 
difference of opinion is only in the issue of a likeness that is not understood 
by the intellect. 

The audior says: "Like {qadhaa) of fasting (i.e. a missed fast) with fasting." 

This is an example of qadhaa that has a likeness that is intellectually 
understood, i.e. like qadhaa of a missed fast by fasting, if his is a matter 
understood by the intellect, because the waajib (obligation) does not fall away 
from the responsibility of the person except with adaa (discharging), or by 
the falling away of the person possessing the right, and as long as either of 
the two is not found, it remains in his responsibility. 

The author says: "And giving fidyah (monetary compensation) for it." 

This is an example of qadhaa with a likeness which cannot be understood by 
the intellect, because fidyah is opposite to fasting; the intellect does not 
comprehend it, because physically there is no similarity between the two 
(acts), from the apparent, because saivm (fasting) is about starving the nafs 
whereas fidyah is about satiating. And this fidyah is, for each day (that was 
missed), half a saa of wheat, or flour, or fine flour, or raisins, or a saa' of 
dates, or barley for the very old man who is incapable of fasting, because of 
the Aayah: 

{"And upon those who are capable of it, (there is) fidyah; the (feeding) of a miskeen poor 
person).."} 

Based on the fact that the word "lad' (not) is hidden (in this Aayah), i.e. 
"upon those who are not capable of (fasting), or that the hamyah in it is for 
the meaning of "snatching", i.e. snatches away the ability, to point out to the 
very old man. As for if it is carried upon the literal, then it is mansookh 
(abrogated) according to what has been said: in the beginning of Islaam, a 
person capable of fasting was given the choice between either fasting of 
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giving fidyah, and thereafter it was abrogated in stages, as I have written in at- 
Tafseer al-Ahmadi. 

(£/J\ 0*3' Oslb23j) 

£j£)3' ^ JL*3' O^Lp ^3 ^»laV' j* O' ^ju .*b*ib <U«0 jA sUaii! jJaj 'JLft 

Jp ^3 £jS^ 3' 0*i ,*l> jS- j* UJLP £j£)3' ^ <bl3 jJ' O'^-^sJl <UP CJlSj 
l£*Ojj 0'j~^sJl ^ OJ' £3 j le'j la ^glp U^3b- O'j-^ai'j 

ja**ib WjSiA^-' »3jSj *}l3 <U^») 'os*)l^3 ^ (> _5>ip' 

OSf tbSjb <00 *U^3 ,Ol3 .43j £jS^3l lM IgA^wa 0*i O'03' <L~?~ jlba3 'hsj 

.Ojh jJis £fj\ ^Ls*i' -3j^' ^v 5 0*ij .dl?- ^jIp JjhoV' ontfd' ^Lli3 ^»LJi!' <u0o 

iXP’j ,<U3 l£> O' J?Lx?-Vl3 Ss'^iJ' ^*lji3' jj> Iga'j^-' £« 4*^1 
Os'yi!' UTlgh>ta Ol3 03 4j^ ,£j£)3l ^ 0 (^Sa!' ahs ^Oaij V ^btf 4U' «u?-j 

<U3 OjJLS'j 

(isLa?-^J 3 *>La 3' ^ 4jJi3' ‘-rfyrjj) 
:0y*lflj ,j*ULa J'J-® o'j^- 

j*Jj <u!p 'jj^aOij' O' Jji^w jjp iulj cblS"UJ ^133' ^003 ^>j-a3' ^3 4jJa!' OJ 

<■^0 4jJU iib ^pj^ 3*>La 4JLpj Ola lij 4jJ :j»pi3 <*£' ^a ; 3*>L p 4JLpj Ola ya <uJlp 

^oSf' ^»jo Ji3 iS-^i l® S*>Oa Ji" j£j*» O' Oi>j'j3' ^^Ip 


^LflJU JsLa?-^l! 3 *>La 3' slla3 ^3 4 j*Lj3' ^j^rj Ol» *—»brl3 

The author says: "And making qadhaa of the (missed) takbeeraat of 'Eid 
during rukoo" 

This is an example of qadhaa that is shabeeh bil-adaa, i.e. the one who catches 
the Imaam in the Salaat of 'Eid in rukoo' and thus missed the ivaajib 
takbeeraat , then he will make up those takbeeraat in rukoo' , according to us, 
without raising the hands, because rukoo' is fardh and the takbeeraat are ivaajib. 
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so the status of each one will be considered according to what is possible. 

As for the raising of the hands in the takbeeraat and the placing of the hands 
on the knees in rukoo', then both of these are Sunnah, so one will not be left 
for the sake of the other. 

This is qadhaa from the aspect of being, because its place is qiyaam (standing) 
before rukoo', and that has already been missed. But, it is shabeeh bil-adaa 
(resembling adad) because rukoo' resembles qiyaam, because the bottom half 
(of the person) remains on its state (i.e. standing), and because the one who 
catches up to the Imaam in rukoo' has caught the rak 'ah with all of its parts, 
from qiyaam, and qiraa'ah (recitation), in apportioning, so it is more 
precautious that he comes with it (i.e. the takbeeraat that were missed) in it 
(the rukoo'). According to Imaam Abu Yusuf aJp there is no qadhaa 

for the missed takbeeraat in rukoo', because its place has already been missed, 
so there is no qadhaa for it just as there is no qadhaa for the qunoot and 
qiraa'ah which was missed. 

The audior says: "And the obligation of fidyah for (missed) Salaah, as a 
precaution." 

This is a response given to a hidden question, which is: 

Fidyah, in fasting, for the very old man, because it is established from nass 
and not understood by the intellect, it is necessary that you restrict 
yourselves to it and do not make qiyaas (analogical deductions) on it 
regarding the one who dies and upon him there are (missed) Salaats, because 
you say: "If he dies and there are missed Salaats upon him, and he gives 
ivasiyyah (bequest) for fidyah (for those missed Salaats), it is ivaajib on the heir 
to make fidyah on behalf of each missed Salaat, according to the most 
authentic view. So, the author responds by saying that fvmgfdyah for 
missed Salaats is not done as qiyaas of (the issue of giving fidyah for missed 
fasts), but rather, it is done out of precaution. 


<lalp Sljhw Oj^J O' Oj^J O' jA> OSf oilij 

U^ala OlOJ' *Ua Jj jJai aSCal'j — — aSCal' JUrjJ 

Jli Vjj IgJ <&' -up Ig^P c-aTOla aSLal' iuilb 

M slO OJ AjjP. sJ 
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sUfljl yS> ^y> s-L&i ^3 <b £^iaJ lij U^jJai <luJu<Jb JjLb <L*iLi)' JjL*w«J'j 

ijjs \j£$ ,<&!' tLi 01 4pa JjJiJl 'j^-y 

.jgSill ^»b‘ 0(j3 -UP 4^-flJb JMi.tf 

C-Jb OJ isLxJ' j' ,L^SvIgx^i'j La'jxO' j' , jJid' L»j-b 01 isLxJ' iloJL) J?-b-ad' ^^fi\fi\ 

,iLa.UL<J' iil^wdb U-J-J .SSLaU ib-bjiU <Up«^»b' 0(^3 -UP «U?" 

,0'jiJ' -UP (—ib-j slbaS <d Oj^J tpjO) JJbc la OJ -Gjijte jbila J'J-*i /jp 
jj^tj O' ^yUuS 0'j~?J' i-SSh] <b*i 4jjibw j»P yu}\ ^>bl ^ ^-t!' 43'jJ <L?wad'j 

l^abf Olj3 -bu <UJiJb jf 5lOJ' j-jc Jj-U^db lajb£3 


tUaii! V ^»b*i' 0(^3 -bu SlOJb j' <U~iiJb Jj-Ufid' Ob ^1^-13 

And that is because die nass (clear text) regarding saivm (fasting) carries the 
possibility of being ?nakhsoos (exclusive) to fasting and it also carries the 
possibility of possessing a general 'illah (reason) which is found in Salaah (as 
well), i.e. that of incapability. Salaah is on par with fasting; rather, it is greater 
than it in status. Thus, we commanded the giving of fidyah from the side of 
(missed) Salaah. If it compensates for it by Allaah Ta'aalaa, well and good, 
and if not, then he (die one who gave the fidyah) will still have the reward of 
sadaqah (charity). For this reason, Imaam Muhammad said in a^-Zijaadaat 
"It will suffice him (for it), In Shaa Allaahu Ta'aalaa (if Allaah Ta'aalaa 
wills)." 

Masaa'il based on qijaas are never attached to Masked ah (Will). Just as, if the 
heir voluntarily (gives fidyah ) as qadhaa of the (missed fasts of the deceased) 
without (the deceased) having made any bequest, we hope it will be accepted 
from him, In Shaa Allaah , so it is the same here. 

The author says: "Like giving sadaqah with the value, in the event of missing 
the days of slaughter." 

Meaning, like the obligation of giving in charity the value of a sheep if a 
poor person had taken a vow (to slaughter) and thereafter it perishes (before 
being slaughtered), or by giving a sheep itself if it is still alive after the 
(appointed) days of slaughtering, as a precautionary measure, the same as 
giving fidyah for (missed) Salaah. So, it resembles the previous mas'alah , and it 
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is an answer given in response to a hidden question, which is: "That which 
cannot be understood by the intellect, there is no qadhaa and substitute for it 
if it is missed, and slaughtering, i.e. the shedding of blood in the days of nahr 
(sacrifice) is not understood by the intellect, because it is a ruining of the 
animal; thus, it is appropriate that there be no qadhaa for it by means of 
giving sadaqah with the sheep itself or with its value if it (slaughtering) is 
missed during its (appointed) days." 

So, the author responds by saying that the obligation of giving as sadaqah the 
value of the sheep or the sheep itself after missing (slaughtering) in the 
appointed days is as a precautionary measure, not as qadhaa. 


Oj^j 0*i 'jib* Oj^j 01 OjSb O' l£*bf ^ oSl Oilij 

0*i j£jbu Jisil UOjj jf SlOJl 

dill AiP jAj ^Ukll tw-Jgb OjSb UO] 4iU0al'j ,^»bSl' aijs ^3 4UI 
OS Idi ^»b*i' Cbb"US ijL^aSl jr« ^Lil Jjltf Jjf Oj^J *Ua 

jj^Uadl 0J IdSj J-J’Sn Uj-j? ^b*i' CJl3 lijj Jb LUpj <L?wad' 

<0 Uo^^tS jA ‘WjjJb «5 abxJ' 

JjSlI ^3 Ob' la ^Js- l^JUaib Jij '*i» jr« Jjbb (J (»bSl &br lil 

^3 A£-\jj\ OIj ^ LS^bj Jjjib" ^ 0L) Jr® Oil QLUAaJ' ^j3 Uj 

:Jla3 ib*Jl 


(iU^ydb jl jAj JiaJb I OUOa :l^jaj) 


Judl Llia lil U-3 J&Jb OUOa sllaiJl £)jj! Jr® c£' 

^riLil t^*b' jjp j^Jj J~® ^ bb”jt Jia <d U-3 <UJ0b jt ,^101 jr«i U~3 

And that is because slaughtering in its appointed days carries the possibility 
of being the asl (Where meaning the original ruling) in itself and it also 
carries the possibility of being a substitute, such as by giving in sadaqah the 
actual sheep or its value being the real asl (the original ruling), but the ruling 
changed to that of slaughtering because of an extenuating factor, which is 
that of dhiyaafah (being a guest), because in these days, people are the guests 
of Allaah Ta'aalaa, and when being a guest, there must be the purest of 
food, and the purest of food to Allaah is meat which is slaughtered 
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(according to the Sharee'ah) and which has been shed of blood, so that the 
first (meal) people partake of (on these days) is from the food of noble food 
of dhijaafah. So, as long as these days are still present (have not passed yet), 
we say that slaughtering is the asl (original ruling) and we act according to 
the texts, and and when the days have passed, we say that the asl (original 
ruling) is that of giving in charity either the sheep itself or the value of the 
sheep, and we rule accordingly. 

Then, when the next year arrives, we do not move from this ruling, and we 
do not say that qadhaa is necessary because of what had been missed in die 
first year. 

Thereafter, after the author aJp finished explaining the types of qadhaa 

when it comes to the Huqooq (Rights) of Allaah Ta'aalaa, he now begins a 
discussion on the types of qadhaa when it comes to the Huqooq (rights) of 
the bondsmen (of Allaah Ta'aalaa), so he says: 

"And from it is: compensating for the looted item with its likeness, and that 
is the first option (i.e. if it can be compensated for with the likeness of the 
original, another option will not be chosen), or with the value." 

Meaning, from the types of qadhaa is that of compensating for the looted 
item with its likeness, in the case of him having looted something but then it 
is destroyed, and he finds a likeness of it among the people. Or 
(compensating) with the value in those tilings which do not have a likeness, 
or which have a likeness but is not available among the people (i.e. he 
cannot acquire it). 

jA il jAliaS JjSlI Lai Jie AoJillj Jidl Jjixa Jid fUaiJl jJaj lJL$3 

J-alS' JjSfl jSdj Hyp j£j. j*J olj ^ Jia Uajj jp ^Itil lalj l^yp Jia 

L»i ,^j^*dl Jiidl S’ Jiidl “^JjjLdl jAj ^’ 1 ,j~pd 

^jAxdl Jidl jd J^d' 


J-afS" \d\s-jj Jjixa Jioj fLilfljl 01 { ^£- <Ui3 

IaJL iaSj 3*>ddl &d Lid dill ^ Jjibx^e Iua Jia : Jlij 

?d JPjtcj jd b^La 
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frUaaJl Jb- j as - Lo^tJbj ,J^alS" bjiiw $.Lja3 j*j4»up ;<Jjii) uSl 

pbty Jl^ 


(Jujb v3lOI wjj) 

Jio ida^- iJjxiJl Old ,Jjixa ^ slOsii! j-1aj 'ijs 

Jo~uJl OiiUj' j~» <UjU^ V i! ,Ji*)b jS- IgOa^ j' JjOJl Ida?- 4P^kiJ' 

il ,Ul^bs j^idl jJ-gJ *>ld i( Jl*J <U)I l£Pj«i UO'j Jl<J' (j^.3 

o!jlwvw<Jl .»g?td i.A^P jlTlil P^jOo Lw! 


(<L »S- jJb J—P ^jlp U-3 tb(j) 

*bSj' JaiL “UP J-P <JLgJj ,tbSH ^ ^JUl sUaaAJ ^dai iJLa 

This is an example of qadhaa with a likeness that can be understood by the 
intellect, because a likeness and the value of the likeness are not things that 
can be understood by the intellect. As for the first, then it is clear, because it 
is a likeness both in terms of the actual form and in terms of the meaning, 
and as for the second (a likeness in terms of value), then it is a likeness in 
terms of the meaning albeit not in terms of the form. But, the first is kaamil 
(complete) and the second is qaasir (deficient), and for this reason the author 
says, "It (the first) takes precedence." Meaning, the likeness which resembles 
(the original) both in form and meaning takes precedence over the one that 
resembles it only in meaning (i.e. the value of it). So, as long as a likeness 
which resembles it both in form and meaning can be found, a likeness that 
resembles it only in meaning will not be resorted to. In this there is a 
notification that qadhaa hil-mithl (qadhaa with a likeness) is of two types: 
kaamil (complete) and qaasir (deficient). 

It is not to be said: This likes of this can be achieved when it comes to the 
Huqooq (Rights) of Allaah Ta'aalaa also, because qadhaa of Salaah in jamaa'ah 
is kaamil and performing qadhaa of it individually is qaasir, so why was that 
not considered? 

That is because we (the Ahnaaf) say: According to them, qadhaa Salaah 
performed individually is kaamil, and performed in jamaa'ah it is akmal (most 
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complete), and they do not make qijaas regarding the state of qadhaa based 
on the state of adaa. 


The author says: "And compensation of a life and limbs with wealth." 

This is an example of qadhaa with a likeness which cannot be understood by 
the intellect, because compensating for a life that was killed unintentionally 
with a complete diyyah (blood money), or limbs that were chopped off 
unintentionally with a complete or partial diyyah (blood money), this is not 
understood by the intellect, because there is no resemblance between a 
human being that owns (wealth) and spends (it) and between wealth that is 
owned and spent. However, it was legislated by Allaah Ta'aalaa so that the 
sacred lives of people are not killed for free (i.e. without consequence), 
because qisaas (retribution) is only legislated in the case of intention (killing 
or damage) so that equality can be achieved. 

The author says: "And giving the value in the case of marrying (a woman to) 
a slave with other than him (i.e. other than that exact slave)." 

This is an example of qadhaa that is in the meaning of adaa, and for this 
reason he referred to it with the term of adaa. 

sbb- \xs- 01 <L«P jJu XS- '■M 

OlOJl X&S XS- <^if Olj <uf 

Vj Jjibxy jl'j , \xs- 01 iPjLjl Jb X^3 

<U«£!l ^il J' 01^3 Ja~»ijfj ^^fpf ‘U-JiJ' JTs jtJjitib 

‘Wyiil 


Meaning, if a man marries a woman off to a slave without specifying him, 
then, if he purchases an average slave and gives him to her, then it is not 
hidden that this will be regarded as adaa. If he gives to her the value of an 
average slave, this will be qadhaa but in the meaning of adaa , because the 
being of the slave is known (i.e. it is known that he is a slave) but the 
description (of him) is not known; thus, in order to prevent any 
disagreement between them, it is necessary that he gives to her an average 
slave, average in the sense that a slave of little value will be less than him and 
a slave of a lot of value will be above him, and he himself is in the middle 
(i.e. average), so when it comes to (what the) value (given should be), it goes 
to the middle (road, the average). Thus, (giving the) value (of the slave) will 
be in the meaning of adaa. 
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U\J' jj US'(JjUil S’ j*?i3 (^g^) 


A~*Jb l&li' j} US' d^jjJl ,JjJj ^gip 81j^?u ^1 , sUyi ^gisw ^gj Igj&j ^glp >"Ujj!J 

U~£il Jj~3 ^glp l*tS\9 ,jl*Ji Jj^ j^r^i 


: JlSs <jjUl dJji ^gAp ‘bU^ dill d^^-j qlws-qA' jS",i j*j 

(U4U3 ^jAJ Ijup JpaSi j«j ^Jap)' ^9 dill <u^-j dU^ Jli lJu ^Ipj) 

Jjrj ^Jai Sjj^ ^9 dill <U^-j di-tf" jjI Jl9 J^sliil JuJl ^Js> JjU J-alSd' JuJl O' J^r*i c£' 
diaflj pj %\ dabifo ,JjliJ' J>*9 f® J~° J>*dij O' ^gljAJ ^yUj : 'j^d O' J~9 dAa9 1.UP J^-j U 
djlpj ^gl^Jl OiiOS'O j^j O' ^yU-9 Jjlfljl JjuJl il , JjuiJ\j JjuJ' Oj^J 

IflP lij US' jUfi9 <U^j^ ^jiig*■) jjP IflP <U*i ,UfiJI dj jl^- JppJl ^gAp j«tf «9l J^al^Jl JiUJJ 

.us'jp 


The author says: "She (the woman) is forced to accept, just as how (she 
would be forced to accept) if he came to her with the named (i.e. promised 
slave)." 

This is a branching off with regards to the issue of it being in the meaning 
of adaa, i.e. the woman is forced to accept the value (of the slave) just as 
how, if he had come to her with the slave (that had been promised), she 
would be forced to accept the slave, so similarly she will be forced to accept 
the value (of the slave). 

Thereafter, the author Up dill U?-j mentions two more branches off (from this 

issue) from Imaam Abu Haneefah, with regards to his saying: "And that is 
the preferred." He (the author) said: 

"For this reason, Abu Haneefah Up dill said that with regards to (the case 

of) cutting off (a limb) and killing (both done intentionally), the wall 
(guardian of the victim) has the right to do both (to the perpetrator)." 

Meaning, because of the fact that a likeness that is complete takes 
preference over a likeness that is incomplete, Imaam Abu Haneefah dill 
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Hp said, with regards to a scenario of one man cutting off the hand of 

another man and then killing him before he recovers: "It is appropriate for 
the wall (guardian) to do as the killer had done, so he will cut off (die hand 
of the killer) and then kill him, so that the recompense of (the action of the 
murderer) can be with a like action.The action was multiplied by the 
murderer (i.e. he had both chopped off a limb and killed) so it is appropriate 
that the wall do the same (unto him), out of consideration for the fact a 
complete likeness (similarly). However, if he (the guardian) suffices with just 
killing (the murderer), that is permissible for him to do as well, because in 
this, he would have pardoned some of what (the perpetrator had done, 
which in this case is the cutting off of a limb), so it becomes as though he 
had pardoned all of it." 


'ij JkiJ' 1^9 J>3 ^ki!' ^ ,JkiJb *^S ^ 

Ijb'u V <b*i wiiij ,' : a ^3 UbLai 4jL*waJ' tS JSj , 

^^£3 ^^^alb jl ,tikg» ^lU'j 1>ioP JjSf' j' ,jjlkg» jt ^j.XoP JkO'j ^kii!' O' lal 

4*Jj' 


libb] Obab^- U^3 SjJ' .bu O'S' 013 jt s-j) JUgxgj O' la] Igpa jjbib JS' ^IpJ 
tjJ' J-3 OlS"Ojj .tikg- P Ujs^-' OlTj' j' blS"0*^-'^ 

OJj ,L3bjj] O'^'ibu ^jlkp blS"0]j ,L3bb] 0tikp 1<JlaP Ua^-' OlS"013 

'S'_ ‘US''Uaj , fl*bP L«J&»UP O'AP'.lu ^j~ai' ^3 Sj^SibaJ' dJlw.waJ' ^^3 ^jj>b«P UlS" 

^ Jjjk “k® 'j*bp 013 jOs^Zi jS- 'jJUtf? 


(^ aj .oV] JiuJ' ^kiflil 'Sj ‘Lo-Jlib ^luj' 


jAj> :Uj3 ^^Ip 4ii' <u^-j <bL»- Ob 


*J{3 ,^10' ^“b' Jij' J^kaj' ,Liie ja i w WiP 'i| 

,*J la <b*i , <Laj.g?bJ' ba-jA) V] ba-«db ^luj' 'Ua j^wSj ;aii' jj' (Jbi3 ,‘Uio~3 

C«*3j 'Sl3 JioJ' ^^Ip ^»biLa jAj JioJ' j^glp jbib O' 

‘Laj^og'J' iwb OUOaJl jJi-3 ObwaJl dbUj' UPb O' ‘bV Aiugx3 
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According to (Imaam Abu Yusuf and Imaam Muhammad), the wall 
(guardian) may not seek retribution except through killing, because that 
(crime) which had necessitated the severing of a limb enters into (die crime) 
that had necessitated execution, if (die killer) had done both (and die victim) 
had not recovered between (the occurance of the two crimes). 

This mas'alah has eight views, that which has been mentioned in the main 
(text of this book) being but one of them, and that is because either both 
the crimes of severing (a limb) and murder had been intentional or 
unintentional, or the first was intentional and the second was unintentional, 
or vice-versa, so there are four (possibilities). 

Then, regardless of which (of these four) is the case, either there was a 
recovery between these two (crimes) or there was not. If the second (crime) 
had taken place after the victim had become healed then they are two 
separate crimes, by consensus, and they do not enter into one another these 
two crimes, i.e. they will not be treated as one), regardless of whether they 
had been intentional or unintentional, or one of them was intentional and 
the other was unintentional. 

However, if (the second crime) took place prior to (the victim) healing, then, 
if one (of the crimes) was intentional and the other was unintentional, they 
will not enter into one another, according to consensus. However, if both 
were uninteional, they will enter into one another (be treated as one), by 
consensus. If both of them were intentional, then that is the mas'alah 
disagreed upon mentioned in the main (text); according to (Imaam Abu 
Yusuf and Imaam Muhammad) they enter into one another (i.e. get treated 
as one), but according to (Imaam Abu Haneefah), they do not (get treated as 
one). 

All of this (applies) if the (crimes) had come from just one individual; 
however, if (the guilty party) comprises of two individuals, then there is a 
lengthy discussion regarding the ruling and which will be known in its place. 
The author says: "And a likeess is not compensated for with (its) value, if 
the likeness is no longer available, except on the day of the dispute." 

This is the second brandling off (on that issue) on the view of Imaam Abu 
Haneefah a_U- ail regarding his saying: "It is preferred." 

Meaning, if one person forcefully seizes something from another individual, 
and that thing which he had taken has a likeness, and then that likeness gets 
cut off and becomes unavailable to people, then undoubtedly 
(recompensing) with its value becomes obligatory. 
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Imaam Abu Haneefah 4_U- &\ Z*?~j said: "This likeness (that was taken) will 

not be recompensed with its value except on the day of the dispute, because 
as long as the dispute (i.e. the day the case gets taken to the judge) has not 
taken place, there remains the possibility of acquiring its likeness in the 
interim, because a physical likeness is given preference over an immaterial or 
abstract likeness. When the dispute takes place, the owner must take the 
compensation, and the compensation will be calculated on the value (of the 
seized item) on the day of the dispute.” 


j* dJ Jio Uj Jpxdl Jid' tiJ <uSl *U~3 dill *LPj 

iwwaall <U-3 l^«Sj I olji 


Latftj ,^*jJl oili iw-3 aJp d*>l£i*)^b <u p lilj ,Jwtf>*il OlS "*wj :bJUi 

^^lill *LP Jijl Jid' l&dP y %P 'ijj j-d' ■Sj Util 

^jdl 0«Ui *U>_«3 ddp <_»*^sd 

^3 Udl J^Sfl ^jP JJ^dl 0*i ,^UaijV' ^»jd “W-S ddp dill *LPj 

^»jJl iJLa 

‘lej^fl^dl C«3j J^tdl Oili :ld3 

CJlS"dj~>> diUdl *LP Vj V Olwd' 01 <le*ULe diS" lids OlOJ UJ <bl pj 

dLAtba Jjd? JjLmwS 0*)ti dill sUk^-j cAUAgJl l^dp £J3 jl , 0j«^l3 jl iLalS 

Jti3 ^jidl ^3 4 ■ dlLa iaJikJl OJAd J^d d Olj ,di)l d-o^"j ^x3L»Jj bilOx^l 

(<3*>tiVb j^Ofid ^iLd' Idij) 


jjI Jls^* :dJji ^Ip oblsP 


5 s # « M 1 c s 5 . t « f ; 

l*U^wej oi~d_Jd blj dAjd^- bl lti3 j^W2d Jia <0 Ji*d la 01 J^-l qti 

db*w8^b idSj i-3*>tiVb <u^ap la ^La j^wSd :dill ^ytSlOjl dill 
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JU3 , J—>ji (Jj j' J^'_/ Sap 4-Sjj A?-*i i_.waP J^-j 

^SLuJl 4Aa .jgji *i 4jl ; btwo^- UJI«Ap 


i«_-Sj la jAi c-w^Ull 4jb AJUtiJ' Ob jlSvJ .-iJLuJb ji AiSf jAllaS ,-AluJb Lof 

j~*i j~>'2 ,< r S\jj <_, S"\j OjbbU Jhb fciJJij la jA£ *U*^xj jf >w»«gUii 

^jAia jS-j ,jjUj ^Lj *i JPjS> ^Lj' l)S\i JtiJlj OLpSHj lafj <J~?~3 JS~*3 

U-^aj JjUj JbJ' i-3*>b? : sj 

According to Imaam Abu Yusuf 4_U- aiii though, it is valued on what the 

value of the item was on the day it had originally been taken, because, after a 
likeness (of it) is no longer available, it transfers to that which has no 
likeness from the valuable goods, and it becomes obligatory (to recompense) 
with the value (the item had) on the day it was seized, according to 
consensus. 

We say: The asl is to return the actual item itself (to the original owner). 
Where this is not possible on account of the item having been consumed 
(used up), it becomes obligatory to (recompense) with the value (it has) on 
that day. Here again, the asl is to return the actual (seized) item, but where 
he is incapable of that, it becomes obligatory to (recompense) with a 
likeness (of the seized item). If he is incapable of recompensing with a 
likeness (of the seized item), and the matter (is taken to) the Qaadhi (Judge), 
it becomes obligatory upon (the looter) to (recompense) with the value (the 
item has) on that day. 

According to Imaam Muhammad ^ ^-j, the value that is obligatory 

upon him to recompense is the value the item had on the day it became 
unavailable to people, because the incapability of returning the original item 
only came about on this day. 

We say: "Yes! However, that inability only became manifest at the time of 
the dispute." 

Then, an (important point) comes out from all this and that is, 
recompensating is only ivaajib (obligatory) when there is a likeness (to the 
seized item) whether it be a complete (likeness) or an incomplete (likeness), 
and whether it be in form (i.e. physical likeness) or abstract (a likeness in 
terms of monetary value). The author a_U- branches off three issues 
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from that according to his Madh-hab, contrary to Imaam ash-Shaafi'ee 

<&', even though that (point) was not mentioned in the text (of the book). 
He says: 

"And all of us say: the benefits (of the item) are not recompensed in the 
event of ruin." 

This is coupled to his statement: "Abu Haneefah said". 

Meaning, in those things where there is no logically understood likeness, 
there is no compensation according to the Sharee'ah. All of us say, i.e. 
Imaam Abu Haneefah, Imaam Abu Yusuf and Imaam Muhammad 

pbM, contrary to Imaam ash-Shaafi'ee ^-j: "There is no compensation 

for the benefits derived by a man from the item which he had looted in the 
event of it being destroyed (or spoiled), and similarly (is the case) with 
withholding." 

An example of such a scenario is: a man forcefully takes a horse from 
someone, and he rides it for a number of journeys, or he keeps it at his 
house and does not ride on it and nor does he send it (away). All of our 
'Ulamaa say: "There is no recompense for these benefits (he had derived 
from the horse)." 

As for the benefits, then it is clear, because if there were to be compensation 
for benefits (derived), then (it would have to be) by the owner riding (the 
horse) of the looter for the same period of time as the looter had ridden on 
the horse of the owner, or that the owner keeps the horse of the looter 
(indoors, i.e. without using it) for the same period of time as the looter had 
done so with the horse of the owner, and that is invalid because of the 
equality of one ride and another and one journey and another and one 
keeping (the horse back) and another. As for when it comes to specific 
(people) and wealth, then the benefits are transient, it does not remain two 
times (i.e. can only be used once), and it cannot be evaluated, unlike money. 


jJti J jPafll'j ^ IPjAl ^ JtiJb Uslu-P UiJj 

<U3 Oljtlxl! 
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,3jbrV' (jAp L*iL 3 Jjijl Liii Igjl £ Ji jJiL> Jldb IgiU.??; JjiLt ^ytSLiJ'j 

Aj'H' i^iLdlS ,H'jyj'j ^iLd' j~> JjijPj' j* LA! >b*ij .Hi la 

l»jpsjj S^sJlAJ ,l^J j>«AJ'j ,Aj'bAj J^jJ\S' :JJ\jjS\j ,1 ^~Ap 

,Al*>lgJl Jjl H'jjJ'j ,bu«j«- Abl^ujV'j Abl§jb j^aj <u*jb 

i)*%u-)|b J^iaj V £3UJlj 

La Li dj^JOj) ^P jjSj jAj AA*^' jSjU j*Jj , L*>LVb J>P oHaJ' j~*5 

L»-a JjjPj' 'iAjSj ,dj «jgT V 01 ^g)j' •. l_Jli ^3*>l^Jb .jgT Lj JiljjJl Oli , bJ'jjj' ^Ap 

^bil <ui ia-^Ly 


(JjlaJl Jai j^Oaa j^LaiJ'j) 


JHi j^Uai a-Ap k--?-j O' ,*>La' j-waa V <d Jia la O' ^jAp U 015 
AjH' Hat A5 jj '*Aa A5jj ^-P Jjlfljl 

AaJ' Jilii' 'Ls A5jj J^-Sl j-waj OlTOJj , U*LP jaLaii'j 

We say that there is compensation with wealth in the case of ijaarah (leasing), 
because permission and pleasure (of the owner) has an effect in obligating 
the roots (the items themselves) and the extras (those things connected to 
the main items) both, and transgression has no effect in it. 

Imaam ash-Shaafi'ee says there is compensation for wealdi (calculated) 
according to urf (custom) in leasing it to that place, as qijaas (analogical 
deduction) upon ijaarah (leasing), but (the correct view) is what we have 
stated. It is necessary for you, then, to differentiate between the manaafi 
(benefits) and the ^aivaa'id (extras). The manaafi are tilings such as riding the 
animal, carrying (goods) on it, etc. The %awaa'id are things such as offspring 
of the animal, and its milk, and the fruits of a tree, etc. 

The looted (forcefully seized) item itself is compensated for in the case of 
halaak (being destroyed) or istihlaak (being consumed or used up). The 
\aima'id are compensated for in the case of istihlaak , not halaak. The manaafi 
are not compensated for, neither in istihlaak nor in halaak. 
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The author refers to istihlaak as itlaaf (spoiling; ruining) and he did not 
mention halaak , which in this case is the restraining of the horse (i.e. keeping 
it tied up, not riding it and not using it), and there is no compensation for it, 
using qijaas on % aima'id , because the qawaa'id, since they do not get 
compensated for in the case of halaak (destruction, or death, or expiring by 
itself, etc.) then it is more rightful that there is no compensation for the 
manaafi (benefits derived), and this difference (between the two) is a matter 
in which most people are confused. 

The author says: "There is no compensation for qisaas (retribution) by the 
killing of the killer." 

This is a second branching off for us with regards to (our view) that those 
which have no likeness, there is no compensation for it, originally, i.e. in the 
case of a person whom, it is obligatory upon him to carry out qisaas for 
another, but a stranger who is not from the heirs of the victim then kills the 
killer, then there is no compensation for this stranger for the sake of the 
heirs of the murdered victim (i.e. the one killed by the original killer), neither 
dijjah (blood-money) nor qisaas (retribution), according to us (Ahnaaf), 
although there is compensation for the sake of the heirs of the murderer, 
absolutely. 

*LL>LmJ' Jp - (Jljj loT <l!p 

jlJLal <U 3 

Jj Ujdl JjxiJl la LaIAJ 

JjibxJ la ^^fp <03 lalj la] JilflJl slJjf Jp-Sl dili 


Jbu t3*AiaJl; flilgJiJl) V dJLLaj) 


JjAl? <oL Jl .XgJa lil V <tl Jia ^ la O' Ul dlJh 

£jjJU dluwaj U*U*3 d'-XftldJl ^£<d' s-bl 

h-Jo <Up lihl Ui j\ IglU? s.\j~o <tJlp Ip-lj OlT0^ ,kjdi 

^ -'n ,\\ ifjlo-a ^ J^a 4 J ^ wJj <UP ,3(^aJl) 4Pll«Ji«»il 
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JcS* iaj JUjb 4. aj£j Jldb <UjU^ >^J*~ ^ dtii 013 jsH 

Vj J*Aj *Aj t3*>UaJb “teJljJ C«?w? 'JL^Jj JjyiJl JUP ^laj 43jJiJ Sjjj-i* 


That is because qisaas (retribution) is an abstract matter which cannot be 
evaluated in and of itself and no logical likeness can be found for it, thus (a 
person cannot) say: "The stranger wasted the qisaas (of the person who had 
been placed in charge of carrying it out), and thus the diyjah (blood-money) 
is obligatory upon him." as Imaam ash-Shaafi'ee had said. Rather, it is only 
evaluated in terms of the diyjah in that wherein there is no likeness so that 
there is no wasting of life altogether, necessarily. In this scenario, the 
stranger did not waste anything of the heirs (family members, relatives, etc.) 
of the victim; rather, he killed their enemy, so it is as though he helped 
them. 

Yes! He is responsible for compensation on account of the heirs of the 
murderer, either with qisaas or with diyjah, according to what gets decided. 

The author says: "There is no compensation for the possession of nikaah 
through testifying to talaaq after consummation of the marriage." 

This is a third branching off with regards to our view that when a thing has 
no likeness, there is no compensation. Meaning, if two men testify that so- 
and-so divorced his wife after consummation of the marriage, and so the 
Qaadhi (Judge) rules that he gives her the mahr and separates from her, and 
thereafter the two witnesses retract their testification, then, according to us, 
they do not compensate anything to the husband, because the mahr had 
been obligatory upon him (to give to her) in any case, whether he were to 
divorce her or not, and so they have not destroyed anything of his other 
than (preventing him) from deriving enjoyment from the woman (for a 
period of time), and that is what has been referred to (by the author) as the 
"possession of nikaah" , and it has no likeness. There cannot be a likeness of 
intercourse with one woman widi intercourse with another (i.e. there cannot 
be, as a compensation, that this man now sleeps with the wives of the two 
witnesses), because that is Haraam in the Sharee'ah. Wealth can also not be 
brought as a likeness, because evaluating it with money does not appear 
except in (getting married), necessarily, to show the honour (of marriage), 
and it does not appear when parting (i.e. divorcing), as a rule, and for this 
reason it is valid to depart from the woman with talaaq (divorce) without any 
substitute, or witnesses, or wall, or permission. 
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lil Uaj t3*>Uajb jJi UO]j l? 1p ^^aJb ^bxJl ^ &>j£y> j~+aj tiO]j 

<u!p JJi 0*i 3 -a» OLwsj l«rj ^j J^pa!' JJi t3*>UaJb '.xgOi 

tiO]j ,*>3' Jiaj J£2jJ' jd C-PjU? j' O' J*o£?xJ l^Sl J}*>UaJl <JUP *ij ^J' 

LsliaP' La OLu>—LaUaP; j ^jjJ' Jj ^y» j^3' > 'OP' 01^3 j^3' ^Ji-ci JS"\ 

: Jli5 <0 Jj^uj' OLj ^3 £jO) frl.jgfll'j s.'i’’i' OLj ._d :. n ^\\ p p uj 

It (money) only becomes evaluated in the case of khula because there is 
nass (regarding this), not qiyaas. 

He restricted it to talaaq after consummation because if those two witnesses 
testify that (he had issued) talaaq prior to consummation, and thereafter they 
retract their testification, then they will be liable to compensate the husband 
for half of the mahr, because prior to consummation, it is not ivaajib on the 
husband to give her mahr except in the case of talaaq , because there is the 
possibility that she might become a Murtadd, or that she might consent to 
(i.e. have relations with) the son of this husband (that she married), in which 
case the mahr will fall away, as a rule. 

He emphasised half the mahr ; in the case of talaaq , because it is as though 
the two witnesses had taken half of the mahr out of the hand of the husband 
and given it to (the wife). 

After the author completed his explanation of the types of adaa and qadhaa, 
he now begins explaining die issue of goodness in the thing that is 
commanded, so he says: 

O' fljJjO? j~*?d' \iup jfi 4j 

O' OJLii J~3 O^P <0 OjSsj O' 

jA j* 5 "bd' iijawJ' OiPj ,UOiP 'OAj slO^xilb j-«V' 

JJi*!! <3 J.P3 jA U^j j3"bxl' JLPj >£j ~“JJ <3 JPO Ji*Jl 


:Jlis l^aL3' J S' ,flj-p “U-p j^d' ^ i 
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(‘Ujd Oj^j O' l«] jaj) 



jS> Oili aJ l« O'i Jb Aa~*?- Ob Aj jj^bJl O'OJ dj£j O' la] <^' 

; la ^1 p “b^b 'OjSj A U .-iIj 


"The thing which is commanded will always possess the quality of goodness 
because He Who gives the command (i.e. Allaah Ta'aalaa) is All-Wise." 

Meaning, the command given will always by good according to Allaah 
Ta'aalaa prior to (Him giving) the command, but that is known with the 
command, necessarily, because the Issuer of the Commands is All-Wise, and 
someone who is wise does not order with shamelessness, and this is 
according to us. According to the Mu'tazilah, the thing that decides whether 
something is good or bad is the intellect, and the Sharee'ah plays no part in 
that. According to Imaam al-Ash'ari, the tiling that decides whether 
something is good or bad is the Sharee'ah, and the intellect plays no part in 
that. 

Thereafter, the author begins dividing "hasan" (good) into what is hasan li- 
'aynihi (good in and of itself) and what hasan li-ghayrihi (good because of 
something else), and he then goes on to further divide each of those into 
their categories, so he says: 

"It (goodness) is either (good) in and of itself." 

Meaning, hasan (good) is either because the very thing itself that is 
commanded is good, because its goodness lies in what is what placed for 
without any intermediary. This is of three types, according to what has been 
mentioned. 


(aLa> j' O' l«' jAj) 


, . J.L& Aj ijj^lsj lu.*?- Igj'i 0,Aj JJ^lsJ' y-B !^\ 

yfi jJbJ 0L?-Sn jfi ^ JsjiLJ' JJb j' ,aJIp lrr'jj 


(tj^J jjt Uj djlOws tuSsJ Ubxla j') 

Ojjd 4 jL£wS Aa^J Aa*a 1 j~*?db Ubxla Aj jj^UJ' 0j£j 

"Either it {hasan) is such that it does not accept falling away, or it is such that 
it accepts falling away." 
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Meaning, either the has an (goodness) is such that it never falls away from the 
thing which was commanded, but rather, it is always good, commanded 
upon the mukallaf (one who is bound to obey the laws of the Sharee'ah), 
obligatory upon him. Or, the hasan is such that it falls away something, 
because of some excuse or the odier. 

The author says: 

"Or, it is connected to this type (of hasan), but it resembles that which is 
hasan because of some meaning in other than it." 

Meaning, the thing which is commanded (is such that) it is connected to (the 
category) of hasan li- 'aynihi (that which is good in and of itself), but it 
resembles hasan li-ghayrihi (good because of something else), so it has two 
facets. 


IJL* ^3 US" ijLxPl Uilj 

O'bJb ‘Ujx! 0 jSvj 01 la] : JjiL 01 

1'da Jb <Ua ^aL*d' bij ,dJL j' JsjiLd' J-ij O' la] JjSl'j 




s^J' Jjjb^ad' 013 ,J?jiLd' JJb V id Jlia JjSllS J 

j ji£. 1' daiS" s.\yr J s£\ 013 Jb- Jj iji 'Jl^lj ,Ulb S\31 p U <up JaiL»j 

dTOj Jjjb^aJ'j J?jiLd' Jdk j'yj^lls ,db>- O' JsOLdJb Jaiid'd 

Jjlbd' Ob JJid' OS? C«jb jjbwfid' ,Ja3 

jO'jS'Vb j'jiVl^^bU'j jiar'd' Jb- ^3 JaiL»J 3 *>La!' 013 Jdk id Jlie ^bl'j 

,bdp sldj ,Jb3*i'j J'jiSlb laysH l$lj' l$jSl ,lg~*ij Ji 3*>LaJ' 

OlijSl'j ObS)^' b'b*Jj OU^l' CblS*0]j fljjOa^v <Cud^-j ,<bbj ^L3j ,d 
^j^id' ^3 lftj'j~o*i b' b3j ,dujJd' ^] JJL~j iaJ'jJd'j 

He placed it as part of the categories of hasan li- 'aynihi because of taking into 
considering the original rule, as you will come to know later on. However, 
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there is come laxity in this division, and what is necessary is that he should 
say: It is either hasan li- 'aynihi (good in and of itself) by itself or with a 
medium. And the first either accepts falling away or it does not accept it. A 
lot of laxity has come from him with regards to this division. 

The author says: 

"Like tasdeeq (believing in Allaah Ta'aalaa), Salaah and Zakaah." 

This is nashr in the order of lajf. The first is an example of that which does 
not accept falling away, because tasdeeq is forever binding upon the person - 
it never falls away from him so long as he is an adult and sane. For this 
reason, it does not fall away in the case of ikraah (coercion). If he is forced 
to utter a word of Kufr, it is permissible for him to utter it with the tongue 
on condition that the tasdeeq remains (in his heart), because iqraar (verbal 
testification of Islaam) accepts falling away (i.e. such as in a case like this), 
but tasdeeq never ever accepts falling away. Tasdeeq being hasan (good) is 
established in and of itself, because the intellect can understand logically the 
obligation of gratitude towards The Bestower, The Creator. 

The second is an example of that which accepts falling away, because Salaah 
falls away in the case of haidh, and nifaas , just as iqraar (verbal testification) 
falls away in the case of ikraah (coercion). Salaah being hasan (good) in and 
of itself is because from beginning to end, it is about glorifying Allaah 
Ta'aalaa with statements and with actions, and praising Him, and having 
khushoo' (humility) for Him, and standing in front of Him, and sitting in His 
Presence, even though the method of Salaah, the number of raka'aat , the 
times and the conditions are not known through the intellect alone but only 
through the Sharee'ah. I have expained its secrets in al-Mathnam al-Ma 'nam. 


3 This is part of 7/m al-Balaaghah (Rhetoric of the Arabic Language). In brief, it refers to a type of 
joining and expansion. For example, take this sentence: "The government plans on building more 
schools and more hospitals, with more books and more beds." He could have said: "The government 
is going to build more schools with more books and more hospitals with more beds." But the way of 
saying it in the laff and nashr style is like the example given here. The normal method of speaking is 
to mention an entity and then expand on it, and then the next entity and expand on it (such as by 
describing it, etc.) In the laff and nashrway, you will mention it like: entity 1, entity 2, followed up by 
expansion 1, expansion 2. So, you will have a sentence having two parts: in the first part of the 
sentence, known as the /popart (you can translate laff as joining, or tying up), you will mention entity 
1 and entity 2. In the second part of the sentence, which is the nashr (expansion) part, you will 
mention expansion 1 and expansion 2 which explains entity 1 and entity 2. And Allaah Ta'aalaa knows 
best. 
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UjJj JUjl apL£] jAliaJl ^3 SlS^Jl 013 l^jLiwaj AajJ Ubxla Oj^j UJ JlLa OJlii'j 
Jj fljL^b C-~J As^-b-j Aill k-Aj-^ta jA <^0Jl ^JiiJl A^-b- ^3^! 

diiir Jbo dill 


dill j.Lp ^ ^1 3jla*il j*jL!i hO!j ^^aI! A^Shlj <u*jij ^3 ^jdl IOSj 

lg-3 ^^jJaU jLjXjA-I ^Jl*J dill Jjbxj 3jlO*Jl flijSj ,^bu 

(^JJl Ol^<dl ^ <3jJiJ UO]j Si*UAe aa^oI AjJjj A3U*wa ^!a3j <u*jij ^ £t?Jl l*ISj 

^Jbu dill Jjbxj Jj dA^eSf' jLaj-U C~~J ASljJiJl OJAjJ dA^a*il ^La ^Jlp dill dijO> 
IgAjd Aa-w>- CJl^3 ,^j U^3 <Uib- jS(j j»J JaJLajll a»L» 01^ jU^3 jOiiAS' 

The third is an example of that which is connected to hasan li- 'ajnihi but 
which resembles hasan li-ghayrihi , because Zakaah, on its outward 
appearance, is the wastage of wealth; however, it becomes good because of 
its fulfilling the needs of the poor who is beloved to Allaah Ta'aalaa, and his 
being in need is not by his own choice but because of how Allaah Ta'aalaa 
has created (i.e. decreed it to be) like that. 

Similarly, fasting in and of itself is starving and ruining the nafs\ however, it 
becomes good because of its (leading to) overpowering the Nafs-e-Ammaarah 
(the nafs which always calls towards evil) which is an enemy of Allaah 
Ta'aalaa, and this enmity is because Allaah Ta'aalaa has created (i.e. decreed 
it) as such, and the nafs has no choice regarding it. 

Similarly, Hajj in and of itself is about rushing, traveling, seeing a number of 
different places, but it becomes good because of the honour of the place 
(i.e. Makkah) which Allaah Ta'aalaa has honoured over all other places, and 
that honour is not by the choice of the places, but rather, because Allaah 
Ta'aalaa created (decreed it to be) like that, so it becomes as though these 
mediums are not a barrier between (them), and thus they become hasan li- 
'ajnihi (good in and of themselves). 


( fl j^ j') 


Oiii jA AA~*?- UOw dj£j Ob Aj jj^udl jjt} dj£j O' lei J~w?dl I (AajJ) djj3 ^lp kp 
idJjiL Aaj La ^ip LL2 jI £j^jl AlSb jAj ,A«3 dJ JbO Aj j^al^Jlj j~*il 
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(la Uaj jJj ^9 jl ,<b j' ,4 j jj^Ujl d' l®] jAj 

4j Ubxla j' ,tL*jij ^3 ^yuJ L~*?- OlS") 

(^S £^'j (Oj£>) j-W’J ,JS*J' (^S £^'j (jA) dSl ,Ob>waL»wa <uiia'j 'Aj* ^ 

(_£ilj O' la] <0 j^ald' ij***?" l£*AS' ^>*1' OAli O' .jlOcj' <U3j ,<t) jj^UJ' 

j' ,flj~*3 U~*^- <UjS"^ J^lS" 3^9 y-T JjuO <o jj^UJ' O' >b*i Jj ,*o jj^UJ' JjO ^^jLj 
O iii Oj^j j' .“U-*) j >-T JjO ^gil ^I^xj <o jj^uJ' Jju kjiu 

jj^loJ' ^Uj dll' ,3jJ^j' jAj 4j?jO> ^g3 U~*?- <0 jj^UJ' 

j ~*?~ llaj' 'Jl£3 <djlb *i] 


The audior says: "Or (hasan) li-ghayrihi" 

This is coupled to his statement, "(Hasan) li-'aynihi ." Meaning, hasan 
(goodness) is either because of other than the commanded thing, such as the 
goodness coming out from that other tiling and the actual commanded 
thing not entering into it, and that is of three types also, as he explained by 
saying: 

"It is either, it is not discharged (i.e. falls away from the responsibility of the 
mukallaj) through the commanded thing, or it is discharged through it, or it 
is hasan (good) because of a goodness in its condition, after it had been hasan 
(good) becaus of a meaning in and of itself or that it is connected to." 

In tluis division and its examples there is laxity, because the pronoun "it" 
refers to "other", and the pronoun in "it becomes" refers to the commanded 
thing, and in that is an expansion. The meaning is that this "other" which 
the command becomes hasan (good) on account of, either it is not 
discharged by the commanded thing itself, but rather it is necessary that the 
commanded thing be found (with another action, so it is complete in its 
being hasan (good) for (because of) other than itself. Or, (it is such that) it is 
discharged by the very action commanded itself, having no need for another 
action, for then it is very near to (being) hasan li- 'aynihi (good in and of 
itself). Or, that commanded thing is hasan (good) because of a goodness in 
its condition, which is qudrah (capability; power), i.e. Allaah Ta'aalaa does 
not impose a command on anyone except according to what he can bear 
and what he is capable of, so this also is hasan (good). 
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44 -a) ,ia.libuj' ^L« 3 *>U iejii <U^Jj *l\ji\ ^3 lijSj 

l>wl^- L»oLa \jj*& UU—ij A?waU*wa ^»*>L»>V' j 2 x 3 djSa UjJj ,^*MJh!l a^SlL 

jl *u*jis ^3 ^yt<J L«*?- 01S" le*bu 01 bcab>- OlS" bis .«le*UuJ' <L*w«>d' j^a J^j 

<L*jiS ^3 ^yt«J L«*?- OlS" la <o jj^Ujl o' ^auJ' 0 _j^j LS x?- a jJd jl <u libxLa 
L? ycJ lu*?- jU^ sjO^^JlS" a^jd j' ,^xJ'j ^*j-a!'j SlSjJlS" <o libxla jf ,3 *>La!'j 

jjJJ IgAS" ^jJiJ' j^'j' OjUtf SjOij' ao^l3 SjiXfljb ll9jj~iw« <UjS" jAj j^-T 


This category is not a category in reality, but rather, it is a condition for the 
other five categories mentioned previously, li-'aynihi and li-ghayrihi. For this 
reason, the majority have not mentioned it under the heading of division 
(i.e. have not regarded it as a separate category). Fakhr-ul-Islaam mentioned 
it out of lenience and named it as a sixth, inclusive form for all of the 
previous five types. Then, if it is inclusive, then it is necessary that he says, 
after it is hasan (good) because of a meaning in itself or connected to it or 
because of other than it, until the meaning is that the thing which is 
commanded, after it is hasan (good) because of a meaning in itself, like 
tasdeeq , and Salaah, or connected to it like Zakaah and, and fasting and Hajj, 
or other than it like Wudhoo and Jihaad, it becomes hasan (good) because of 
another meaning, and that is its being conditioned by qudrah (capability). 
Because of this qudrah, the Commands of the Sharee'ah are all hasan (good) 
because of something else. 


U^j 6X3 flj-4^*1 <Uj^J <b JptU'j ^3 

SjJil' J^Slj ,Xtyr j* fljJt! <U3 <Ul3 6jJti OlS"lij la 

^ ^aLJ X£ Obt>aL*wJ' 6X& ,4j fl*Lib li^l <tUlj 6X >^3 

! Jl3 C■ 4xiia' 


play! la jbf JJ> l$J SjAiO'j il^d'j 


4Pll?'j ijj X**Ji) ^3 4jl3 4jbl; jnxl' ^jj' 4j jj^laJJ (Jlie s.j*£^Jl3 

6^xai\ *bl UjJj ftlUl 

lijj 3*>CaJ' 4j Xptjj "\X.a3 Ja3 ja Igj JU*i Jj sjJpjJi J*3 3*>Cal'j 

IgJlf- 3 Sj~qjSj> 4 jj 3 j lj 4 a PIS' 'jjs ^3 
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iSb iuj 4*11 iLP <U*jiS ^3 <Ul3 <UbL jJiil l£*^' 4 j jj^UiJ Jliw 

sj&j yS -T Jjuij il^Jl J*3 iy^oj J~a?w sS^pV'j ,4UI ‘US^S"J^rSl j~*?~ Uj]j ,4UI 


^Lil j^-jJ j~»?" LjJj S-d*^ ^3 ialSl 

iSju yri\ JjuIj <Lal3) ij^oJ 

But, that which is hasan (good) because of a meaning in itself, and that which 
is hasan because of what it is connected to, it becomes inclusive because of 
its state of being (for) //-' aynihi and li-ghayrihi , and for this reason, he 
restricted it to the two of them, contrary to if it is {hasan) li-ghayrihi , for it 
hasan li-ghayrihi is included in it from its facet, because of the specified other 
and because of the qudrah (capability), so it does not exit from its state of 
being li-ghayrihi , and perhaps for this reason he did not restrict it with it. 
Thereafter, after these three laxities, he was also lax in the examples, so he 
said: 

"Like Wudhoo, and Jihaad, and qudrah (strength; ability; capability) which 
enables the bondsman (of Allaah) to discharge that which is binding upon 
him." 

Wudhoo is an example of a commanded tiling which, something else is not 
discharged by discharging it itself, because in and of itself, it is simply 
cooling and cleaning the limbs, and wasting water, but it becomes hasan 
(good) for the sake of discharging Salaah. Salaah is not discharged simply by 
the performance of Wudhoo alone; rather, it (Wudhoo) requires another 
action intentionally, through which Salaah is found. If he made a niyyah 
(intention) in this Wudhoo, then it will be that he has intended proximity (to 
Allaah Ta'aalaa) and he will be rewarded for it. 

Jihaad it an example of a commanded thing which, something else is 
discharged by discharging it (jihaad), because in and of itself, it is punishing 
the bondsmen of Allaah and destroying the lands of Allaah, but it becomes 
hasan (good) because of raising the Kalimah of Allaah, and this I'laa (raising) 
is acquired by simply performing jihaad and without needing a separate 
action. 

Similarly, the carrying out of the Hudood (punishments prescribed by the 
Sharee'ah) is, in itself, a punishing, but it becomes hasan (good) because of 
its restraining the people from disobedience, and this restraining is acquired 
simply by carrying out the Hudood, without needing another action. 
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Jp- *Ua 9 J*-Sl 


UJlj aiL*J as-Jj dj 5jL?Ji a*>Ctf> dildS} 

lft4*j ypT Jjuit SjU^Jl S'^k~p jAj j*i—<Jl 


j^JfcjLsa-lj iL*Jl JjuL lgAS" ^luJl Aj»jP- dJbaj C~<d' ^>*>La]j ji£" jAj JaALa^ll ad$9 
alSyll JaJLaj sj ^9 4b»b cd*^-j Lftlft JaJLa_jJl CJj~£-\ l.l£A9 

b? <dll JjA^- Jas^j_ l£jl9 dl^J' t-ijjij SjlLPj jJiiJl yi9 £t?dlj 

J^b9 <UjJ j—*?dl) JpxAd' j* cJUar id^Jj ^h~p\ -L*A! lg«9 


Similarly, Janaazah Salaah in and of itself is an innovation which resembles 
the worship of idols, but it is hasan (good) because of it fulfilling the right of 
a Muslim, and that is acquired simply by the performance of Salaat-ul- 
Janaazah without the (performance) of another action. 


Therefore, these intermediaries, whcih is the Kufr of the Kaafir, the the 
Islaam of the deceased, and the tearing up of the sanctity of the prevented 
things, all of it is by the action of the bondsmen and their choice, and thus 
these intermediaries have been considered here to be part of hasan li-ghajrihi , 
contrary to the intermediaries of Zakaah, and fasting, and Hajj, i.e. the 
poverty of the poor person, the transgressing against the self, and the 
nobility of the place, becaus those are purely by the Creating of Allaah 
Ta'aalaa (i.e. His Decree), and there bondsmen have no choice in those 
matters, and for this reason, those were made part of (the category of) those 
things that are connected to hasan li-'aynihi , so ponder about this. 


;C*d9j l 9 1 .>»dl Oj49 djj ,Aj jj^bAJ aA^-V Aj J?jJiwU (JliU ajLflJlj 

b^-lj ,lu*?- dj£j jf cd*^- djj ,Igj JajjJLd' Aj jj^Ld! SlLa db" 

dj^Jj ,*J J~9 LS" aJ] ■ j~o»P dlS* loS" j-jJl 

dj^j j! dj^jj JpjjJLjl Liu?- -bjJiJl dj^j oiA^j j«*AJ Sib-® SjJdll 

^j.yg.a.o.1' <_diLsi9 ^9 ajLillS" j«a!! 

^uuh id® 


3jJ 19 c~~J 3jaiJl ada df sUj^AJ , 4 - 0 jj la «.bl ja -L*Jl Igj iaJja; 3j4i!l j 

dj^J V AiSl , i-id^dl jl-Xa ^ fciJUi dl9 oibxJ *>b aJ aAp dj^Jj JjuiJl l^Jt® dj^J AJLib- 
da*>La ^auJ (^1 3j4ill Lftlft Igj Jj ,JpUll A-~«J JjuJ' ^^Ap lit La 
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«Jus X#zj6 UjI uLA^xJl tewj ,JjuJ| ^Js- ^Xscj lgjl9 tewj oL-*>SM 

APlku^l 


^>AP j*?- iLfljl A^jj Oj^ij *ijj ,tUj' O'iA^-j SjJiiS 

^5?- SVSjJ< ,*U$' jf *i]j A?wlll ^LiOl ,i£jP%sl\ jf Sj4ill A^t3 Vjj 

Sj^ij ,AflI^ $.LUia!li *ijj A^liV'j <bwah Sj4ij ,jixa oL&Jl iiLa 

^Lijl lijs ( ^lpj ,£jJaJ ^3 Vjj Jjj^laJ' c^l? A^w^j Ai^-ljJlj iljjl OliA^-j ^ 5 ?- £t?dl 

Qudrah is an example of a condition which, the commanded tiling is good 
because of it, not because of the commanded thing itself. Meaning, "The 
thing stipulated by qudrah." It is an example of the commanded tiling which 
is conditioned by it. You could say that the pronoun in, "Or it is hasan" 
refers to something other than it, just as the pronoun in "It is not 
discharged," and "It is discharged," refers to it as has been mentioned, then 
the discussion is not expanded and qudrah then is an example of "the other" 
without imposition; however, the condition (shari) then will mean "that 
which has been made stipulated", and the meaning will become: "Or 
something else, like qudrah, becomes hasan (good) because of a goodness in 
its stipulation," and in this case the intended meaning will be reversed as 
well as the claim, and all in all, this place is not free from seeking. 

Thereafter, he described qudrah by his saying: "The bondsman is able - 
through it - to discharge what is binding upon him, indicating thereby that 
this qudrah is not a literal qudrah which the action is with and which becomes 
an ' illah (cause) for it without any lagging, because that is not the subject of 
takleef (imposition upon the person), because it cannot precede the action so 
much so that on account of it the person becomes mukallaf. ; rather, the 
intended meaning of takleef (the duties of Sharee'ah being binding upon a 
person who is haaligh, sane) here is that qudrah which has the meaning of the 
causes and instruments being safe and healthy, and the healthiness of the 
limbs, because that precedes the action, and the validity of takleef depends 
upon this capability. 

The qudrah (capability) of performing Wudhoo is the finding of water; 
otherwise, there is Tayammum. The qudrah (capability) of facing the Qiblah 
is the absence of fear (of an enemy) and knowing (what direction it is); 
otherwise, whatever direction one is capable of facing, or arriving at a 
conclusion after thinking. The qudrah (capability) of standing (in Salaah) is 
health; otherwise, there is sitting or gesturing. The qudrah (capability) of 
Zakaah is to own the nisaab; otherwise, it is pardoned. The qudrah 
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(capability) of fasting is health and residence (in a town, not being on a 
journey); otherwise, there is performing qadhaa afterwards. The qudrah 
(capability) of Hajj is the finding of sufficient provisions (money, etc.) and a 
conveyance, and the healthiness of the limbs, and the safety of the road; 
otherwise, it (Hajj) becomes voluntary (not obligatory), and so on and so 
forth. 


: Jlia jjAkJl ^1 ajJtaJ' flJLa ^ 


(Jjlko :OUjj 


:Olfjj k-jL^lj JL*ll 1 $j OjJLaJl q;\ 


:UjsjI?-1 


gj ^ I 1 g d Ls>T - ^ J |p 1 ^Vwvwj 1 AJL^SJ yS* 1 

(j^f JS* S-lil ^ J?jO> jAj la «.bf j* jj^lJl 4j la jAj) 

,Allj ^giilJlj J£%b' byii j^ull jjjiJl lijSj *L*)l <0 f® ^gb' :JjAii<dl 

sU~*> t£0Jl jaj j*U0l Ola ,^iaJl Or® v — J l*^j £>j' 4-3 £»«d l® j*ta jaj 

J-elS" jl , .fJLej Jj^a>® ■ Jj^d 01 ^g^rd OlS^ ULlita 
1^ , J**Xi 1 l*J la Jl 0*i j*~JuJl Jjsal (^al) Jail alojlj 

UJlj , 0 j«p *u*jis ^gil t^gOJl ^L*JL>1 ^jJU 4jf l« ijj *>la ,*i^Jl l$j ^ ls^^' .>* 
.J*iJl OlS"bl Jj ,ULLLa fljJLall aJlft <li b sUaill 0^ ,y\ JTs-bl flJli 

^a <d JUj o *Lp <ufp j^a Ola ,oi!i <ua *>la J'J~Ji t-jjAluJi OlTtil leij 

sUfljV' Jp- ^ ,0JLIp ijp-lj 3*>LaJl tX& 01 j^*)l ja Sjp-Sl' j-jsJI 
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V ^ -'['' <L^fe«Jt OjiXfiil 4JJS L>^9 JsjJiJl ^1 

Thereafter, the author divided qudrah into mutlaq and kaamil\ so he said: 

"And it is two types: mutlaq ." 

Meaning, that qudrah which gives the person the ability (to carry out the 
duty), and which has the meaning of "safety and healdi of the limbs and 
instruments and causes", is of two types: one of them is " mutlac}' 
(unrestricted). Meaning, it is not restricted with the quality of easiness like in 
the coming category (other type). 

The author says: 

"(It refers to) the absolute lowest level by which the person who is 
commanded will be able to carry out that which is binding upon him, and 
this (i.e. having at least this amount of capability) is a condition for every 
command (i.e. no command becomes binding in the absence of at least this 
much capability)." 

Meaning, mutlaq refers to the lowest amount (of capability) by which the 
person will be able (to carry out the duty), and this level of capability is a 
condition for the discharge of every command, and it is that amount in 
which a person will be able to perform four raka 'aat of Zhuhr (for 
example). If he suffices with this amount, then this is termed " mumakkanah ", 
and it is the same thing which the author has termed "mutlaq", though it 
would have been more appropriate for him to say mutlaq and muqayyad, or 
kaamil and qaasir. 

By adding the word "lowest", he divided between muqassam and qasm, 
because muqassam is that by which the person has the capability (to perform 
the duty), and qasm is the lowest amount the person will need in order to 
perform (the duty), so there does not occur that which he (i.e. Imaam ibn al- 
Malik) assumed, that a thing needs to be divided into itself and into other 
than it. Rather, he (the author) restricted it with the discharge of every 
command, because this qudrah is not a stipulation in qadhaa , rather, (it only is 
a condition) if what is sought is an action. As for if what is sought is 
questioning or a sin (i.e. if what is sought from the person is to carry out 
what was requested from him by his deceased relative, for example, of 
carrying out a ivasiyyat, and that he will be sinful if he does not carry out the 
wasiyyaf) then it (this qudrah) is not stipulated, because the person who has 
1,000 Salaats due upon him, it is said to him in the final breath of his life, 
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"This Salaah is obligatory upon you." The fruit (of this difference) is shown 
(i.e. understood) with regards to the right of the obligation of making a 
wasiyyat (that the heir pays fidyah, such as for missed Salaats, etc.) and sin (if 
he does not do so). 

The author says: 

"The shart is its being assumed, not its reality." 

Meaning, the shart (condition) between this lowest amount of capability is 
that its existence is assumed, and its existence is not firm and established. 

^ OlaSj j C«3jl' Oj^j O' ' 

Jb Ajjaj aJ <U3 <U1' C«3_j)' .buj Ob £jbxl' \Xlb JjibxJ 013 

sUaill 

( 5A^ajl C*3jJ' f~~\ Jb ^jiaibxJ' Ojg b jl ^31^1' j' '^1 

>_a3jj C~3_j1' Ji' i'.bia*i' 

^ flijs cO^- Iil3 j'Jila Vj 4-3 C«3jJ' C«3jJ' jr b 

*i'.j <L3 dji^j ^3 »bial 013 fli'ilpa' S^LaII <biejj 0«3_^1' 'bJS 

1 ^ 

<ufp C.»ygjP fl^b^al' <ufp OU~LJ OlT L>£”(bl*U Jjjb*- j* 9 ' cA3_^l' 'AAj 

^s?- jmOJI dll' 3^3 LgibP'j ^Pj0fi3 c-dyu jmOJ' COl^3 3L^J' OU3 La 1' ^OjJb 

OTjil' jfijj 'Oaj J^d' Ol£e ^djl'd j*gjh I 


<bip LujJ OlT<13j ,C~~»J' <UJ Jj?>0 J«3 ^biO' ^3 J' <uIp 0l£"<13j 

j«~J' ^^ US"^^Ip 3*>La cJls 3 *>La!' 


What this means is that, it is not necessary that the time in which one will be 
able to perform four raka 'aat must be present right now; it is sufficient for it 
to be assumed (i.e. that there will be this time). For example, this 
assumption could be fulfilled externally by Allaah Ta'aalaa stretching it so 
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that he (has sufficient time) to perform these four raka 'aat therein. 
Otherwise, its fruit appears in qadhaa. 

The author says: 

"So much so that if a minor becomes baaligh , or a Kaafir becomes a Muslim, 
or a woman becomes pure from haidh, and this happens at the aakhir-ul-waqt 
(end of the appointed time, the last few moments), the Salaah becomes 
obligatory upon the person because of the assumed possibility of the time 
being stretched out such as by the pausing of the sun." 

What he means by aakhir-ul-waqt is that amount of time in which a person 
will not be able to do anything except make the takbeer-e-tahreemah (opening 
takbeer). So, if these things become ivaajib in this time, then the Salaah 
becomes binding because of the possibility of the time being stretched by 
the halting of the sun. So, if this really does happen (i.e. the sun stands still), 
then he will perform the Salaah therein; otherwise, he will make qadhaa. 

This pausing of the sun is something which is possible to happen as a 
miracle, such as what happened for Nabi Sulaymaan when 

(the horses) were displayed before him in the afternoon, well-trained horses 
of the highest breed (for Jihaad), and the sun almost set, so he struck the 
legs and necks of the horses, so Allaah returned the sun until Sulaymaan <ulp 

fSLJi had performed 'Asr Salaah, and he was given power over the wind in 
return for the horses, and this is according to the nass of the Qur'aan. 

The same (i.e. pausing of the sun) had happened for Nabi Yoosha' -N-J' 

at the time of conquering al-Quds (Palestine), so that he was able to conquer 
it before Saturday night had entered. The same also happened for our Nabi 
9 , when Hadhrat 'Ali missed Salaat-ul-'Asr, as was 

mentioned in the books of Seerah. 


Sti Oj^xj ^bll j&\ 0! iljjl <U3 <Gl3 ^^xJl i-3s^xj 

,p Ljaai l ^ Ajjaj j , giaT ,U~laP kiili 

Jjixa jS- Jp- oj UjJj V 
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sliSM J«*2r iJLft ^woj ^lill (*~*^' jA 'Jlftj ,JjAita ’-^Jp OliaP 

tw^J' 4i' ^JtoJ Jj Udi «l*J 4lll \j*~vS- udi dlS*dj 4jl ^ytgj V , od^ob ^Ip 

,tlJLuV' ULu> <U*H i^\ ,*uS>)Jl j*i jjdi? :JUb US',aJj^..JIj j~*J' Jjjjkj s-'Uu^M 

tuL^2j ^5 bujij jlS'dii 
<LjJlJt jji <LiUh OUL*Jl jiS'i ^ Jsj-i 4jJiJl fljj&j 


^Ijd -bjd SjUflJl ada 

SjJLajl lilj ^Lj aJU SjJLajl ada c-«b la 

This is different to Hajj, because in Hajj, there is no assumption with 
regards to the provision and the conveyance, because most people perform 
Hajj without provision and conveyance, because considering that (i.e. 
provision and conveyance, when it comes to the obligation of Hajj) would 
cause a great difficulty, and if that were to be considered, its fruit (i.e. 
benefit) would not be apparent in the obligation of qadhaa, because there is 
no qadhaa for Hajj, but it only appears with regards to sin and leaving a 
ipasiyyat , and that is not understood by the intellect. 

The author says: 

"And kaamil\ and that is the capability which makes discharging (the duty) 
easy." 

This is coupled to his statement, " Mutlaq ," and this is the second type, and it 
is termed muyassirah because it makes the discharging of the duty easy upon 
the mukallaf. It does not mean that previously it had been difficult and then 
Allaah Ta'aalaa made it easy thereafter. Rather, it means that from the very 
beginning of when it was made obligatory, it was made obligatory in a way 
that is easy and simple. Like it is said: "Make tight the mouth of the well." 
i.e. make it tight/constricted from the very beginning (when you are digging 
the well). It does not mean that it was wide and thereafter he (the person) 
makes it tight. 

This qudrah (capability) is a shart (condition) in most monetary 'Ibaadaat, not 
the bodily 'Ibaadaat. 


The author says: 
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"The obligation remains so long as the qudrah (capability to perform it) 
remains." 

Meaning, as long as this capability remains, the obligation remains, and 
when the qudrah is no longer there, the obligation leaves as well. 

I wJl OjPj 019 bti PIS" 


(JUJt ^lyJlj SlSjJl JkJ j^) 


<U3 <L^-lj til ^ju ,3jJi0l oXi s ^ 3^3 :dji gyij 

cpl < b JI pXIa lils ,3j««w>s ij-ti iU3 PI ^Jp ^p^tJl oLaJi lils JU' ( J^i Cyj 

la^P Vj <tJlp C~A) il oVSjJl cJai~«i Jj?dl ^Uj Jbu 

Because the obligation is affirmed with easiness, so if it remains without 
qudrah, then this easiness would change into difficulty. 

The author says: 

"So much so that Zakaah, 'Ushr and Kharaaj fall away in the event of the 
destruction of the wealth." 

This is a branching off from his statement: "The continuation of this 
qudrah." Meaning, Zakaah is waajih with the qudrah of muyassirah , because the 
capability in it is affirmed by possessing the the asl (root) of the wealth (i.e. 
the nisaab amount, free from any debts or needs he might have); thus, when 
having the nisaab for an entire lunar year was stipulated, it become known 
that in it is this qudrah al-muyassirah. So, if the nisaab is destroyed after a 
complete lunar year, the Zakaah falls away, because if it were to remain it 
would just be a debt upon him. 


<u1p il lil la ,j^oJl) <tJl 


r / 3^3 J] 




- j 


^Jbuil Js* <d 


^ k_jUaJl J 9j3i ,<da—J j ujLaJI Jam, pJLLa jJ il ,^LaJ| pJLLa lil lJusj 

lilj , J-Jla jfi (♦■a'j'S tblT j~*Jjl j* S-bl ij J~*wdl (J frlP^jVl 

jJij Jjb ^Ul ^ ^yaaJl pJLlft ^3 sUAil 
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According to Imaam ash-Shaafi'ee, the obligation does not fall away 
because the obligation had become established upon him when he became 
capable (of paying it), and this is contrary to the case of him intentionally 
consuming (the nisaab ), because if he does so, then the obligation (of paying 
it) remains upon him (according to the Ahnaaf as well) as a punishment 
upon him for transgressing (i.e. against the rights of those who were meant 
to receive it). 

This is if the entire nisaab gets destroyed. As for if a part of the nisaab gets 
destroyed, then it remains with its portion, because the condition of nisaab , 
in the beginning, was for the rich, not for easiness, because the giving of one 
dirham from out of 40 dirhams is like giving 5 dirhams out of 200, so when 
richness is found and thereafter some gets destroyed, then the easiness in 
the remaining (part) remains proportionate to its portion. 

J?jJo lils APljijJl tils' tiSl , 4 jAa!u tils' itiSj 

S' •US' yStiU tilS 4»UP jltitif’Vl 
<LiilJl ^3^3 (*-^1 JJaj 


I ^ 3^33 jiao,!! (JJj~< APljjJl <U3 Jpyitij <U*i OjJilb lUSj 

l^a itijSj 4Up JJaP tiU!S jd*’3 

tiji <U3 JpjsUj <Ul3 j2U*Jl k3*>l>sj ,iodlaJ' j~«>l^U <0 »-3jiu 

<UP JaiL»j <Ul £jjll C«oiia.|glj lSi 

Sj^wyJl SjUilb 


Similarly, 'Ushr becomes waajib when there is al-qudrah al-muyassirah (that 
amount which makes discharging the duty easy), because capability comes 
about by farming, cultivating the land. So, the fact there is a stipulation for 
nine-tenths to remain with him is a proof that it was made ivaajib in a way 
that is easy; thus, if the ('Ushr) is destroyed, all of it or part of it, after 
having had the capability of spending (discharging) it, then that tenth falls 
away, because it is connected to the other parts (and it is not obligatory) 
unless the other parts are there as well. 

Similarly, Klraraaj (becomes obligatory) when there is that amount which 
makes (discharging it) easy ( al-qudrah al-muyassirah ?), because there is the 
stipulation of the capability of farming due to the falling of rain and having 
the implements for farming, etc. So, if he just leaves the land alone without 
farming, Kharaaj still becomes waajib upon him because of the fact that he 
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does possess die ability (to farm, etc.) This is understood, but the Fatwaa is 
not given on this because it would lead to oppression, unlike 'Ushr, because 
when it comes to 'Ushr, then the actual (crops, etc.) that have been taken 
out (from the ground) and are present, is necessary (in order for it to be 
ivaajib ), not simply (having the ability to plant). However, if he had not 
simply left the land alone but he had farmed, and sowed, but the crops are 
uprooted by some affliction, then in this case, Kharaaj falls away because it 
is only ivaajib when there is al-qudrah al-muyassirah. 

(Judl jaJd\ 


J Aj Si ,s-ULJ Js jJaj SjJLflJl s-UL 01 OLj 

SjJLflJl oJ'j 'ilS ull ^3 4 jUb JsyAj 

JwjlflJl iljJl OjJiiJl) C..J Jujl 

£t?dl spd' l^J la 3^-ljjl iU-ljllj 

SjbiOl CJlS lilS ,j~£ Jlaj Oljplj UJlS lalj 

sUaj^'j Jj diii j^i3 ,db>- 


jl Jj ,Jj?Jl 0*i_p- lg-3 Jspjiu <bl V' SjbiiSb jJadll \j£j 

dbrj <u!p ^LaJi '.La cj Is 'ils j&x a!' aTp c^u J-jJ' ^jIaJ' OXU 


kAUtfJ' Oil® Vj 4 SJLa 1 ' <u 1 p pAjJ *Ujj *>lp>lS UjS OJLUj Ji" ^ytSlOJ' *LPj 

asja!' oJLh Iap <ua Jl«j ^sxa!' Ob <_Jl 3 iJLa ^ ^jL :lds 


The autlior says: 

"This is contrary to the first (i.e. al-qudrah al-mumakkinah , or the amount 
which there is capability for), because Hajj and Sadaqat-ul-Fitr do not fall 
away on account of the destruction of wealth." 

This is an explanation of capability by way of comparison, i.e. when it comes 
to these things, then it is not a condition that the capability remains in order 
for the obligation to remain, because it is purely a condition, thus its 
remaining is not necessary, like witnesses in the issue of nikaah (i.e. witnesses 
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are necessary in order to conclude a nikaah , but the remaining of those 
witnesses is not a condition for the marriage to remain, so much so that if 
the witnesses were to die, the nikaah of course remains intact). So, if al- 
qudrah al-mumakkinah (the ability that makes one capable of discharging the 
obligation) leaves, the obligation remains. For this reason, Hajj and Sadaqat- 
ul-Fitr remain ivaajib upon a person even if the wealth is destroyed, because 
Hajj was affirmed (obligated) when there was al-qudrah al-mumakkinah , 
because a little bit of provision and one conveyance is the least amount 
necessary by which a person becomes capable of discharging the Hajj. As 
for easiness (i.e. discharging it in a way that is easy), then that would only 
come about if he had lots of servants, lots of conveyances and rides, 
different helpers, lots of wealth, etc. So, when the qudrah (capability) is 
gone, the Hajj remains upon its state (of being obligatory), and this becomes 
apparent in the issue of sin and bequest. 

Similarly, Sadaqat-ul-Fitr (becomes obligatory upon the person) when he has 
al-qudrah al-mumakkinah (that capability or that amount which makes him 
capable of discharging it). Do you not see that in Sadaqat-ul-Fitr, there is no 
stipulation of the passing of a lunar year and an increasing (of the wealth)? 
Rather, if he possesses the nisaab on the Day of 'Eid, Sadaqat-ul-Fitr 
becomes obligatory upon him, and if that nisaab then leaves, the obligation 
remains upon him. 

According to Imaam ash-Shaafi'ee, every person who possesses even this 
much food that, if he eats today there will be some food left over (i.e. and 
that is everything that he has), Sadaqat-ul-Fitr is ivaajib (obligatory) upon 
(even) him, and there is no stipulation of possessing the nisaab. 

We (the Ahnaaf) say: "This would lead to the situations being reversed, 
because he would give the Sadaqat-ul-Fitr today and then he would need to 
ask that person tomorrow for that very same sadaqah (because he himself is 
poor and in need of it)." 




jjo »; lil Aj ijufi ci-qv 


0 ? til iailjJiJ! lij 4jf ^ 

jJLjj stiJl JiAj Jdi jf ^ 
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After the author finished explaining the goodness of the commanded thing, 
he now commences his explanation of its jaivaa ^ (i.e. being passed and 
falling away from the responsibility of die mukallaj ), in conformity (to the 
subject matter) and in succession, so he said: 

"Is the quality of jaivaa\ affirmed for the commanded tiling if he (the 
person) comes with it (i.e. carries it out)? Some of the Mutakallimeen 
(logicians) said: No." 

Meaning, they differed among themselves regarding whether, if he 
discharges the commanded thing along with taking into consideration its 
stipulations, its pillars, etc. then, can we judge it with jaivaa ^ (i.e. that it is 
passed and no longer binding upon him) by his simply having executed it, or 
are we to exercise reservation on the issue until some external evidence 
becomes apparent to us which points out to the purity of the water and the 
other stipulations? 

Aj' j-« JUs 

Aj' £0 aJU3' IfijJi gbSfk Jj^la Jjj Apip- jjd O' 

Jjli j* ebl iii 


(AA'^Sti' S-Uii'j Aj j^aUdJ ASuP Aj Aj] g.V,g flI' .UP 


J j ■ P l *~ jJ&j Aj aJl^p JjuiJl XXi Aj' U.UP >pi ' 

a.bu JJjU 'i] JjlLi V *i]j <0 l« ^^Ap JliwV' 

oXju 


X. Pj ,g.U~a Jjlil' ^*UJ' ^ ^Pf~p £L?*J “UP '*kgj flb' Ais 2^xJ' la'j 

ajj^a Aj' g'iSfk jj^la ‘tajj j~Of- OSl glisj] JjAiioJ C-~d V c£)'jA' 

Ip jjA Sjj£a Aj' ^a Aj jj^la \jApv> g3(jki'j ,if jX 


Ojij J' s.U*j a^UaaJ' jAj jj i j~X ^3 ^j»wJ aa'j^!' oJJi :UA3 

jOi® jjf ljj6 Jiej } \jApv> (^AfUal' 

(^yOlOJL! U.UP AiL^ ^Jlj Aj jj^UJL! ASup C-aAP 'i]j) 
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C-jlii' lil jA S^"J^ d' 0* J* Uj Jjbcw j?-\ \X& 

V ^1 iWs ^ j'j^' j-«Sh; 


Some of the logicians said: "No, we will not describe it with jaivaa ^ (i.e. that 
it has been passed and the obligation has fallen from him) until he knows 
from (an) outside (proof) that he had gathered all of the stipulations and 
pillars. Do you not see that the one who spoils his Hajj by having 
intercourse prior to Wuqoof is commanded by the Sharee'ah to carry out the 
rest of the actions (of Hajj), even though these actions he will now carry out 
(after ruining his Hajj) will not be regarded as jaivaa^ but radier, he will have 
to make qadhaa of it the following year. 

The author says: 

"The correct view according to the Fuqahaa is that when he does it, it is 
described with the quality of jaivaa\ and all reprehensibility falls away." 

Meaning, the correct Madh-hab according to us (the Ahnaaf) is that by 
simply performing the (obligation), it gets the quality of jaivaa ^ (i.e. it is 
passed) by simply having performed it, and that is by having carried out 
what was obligated upon the person, for otherwise it would be obligating 
upon him what is not capable. If thereafter there is evidence of its having 
been spoiled, he will repeat it. 

As for Hajj, then he has carried it out with this ihraam and he has completed 
it, and the command for Hajj is valid in the following year with a new 
command. According to Imaam Abu Bakr ar-Raazi, the command alone 
does not cause the reprehensibility to disappear, because the 'Asr of that 
day, he is commanded to perform by the Sharee'ah even if it is (in the) 
Makrooh (time), and taivaaf m the state of impurity (i.e. needing wudhoo) is 
commanded even though it is Makrooh according to the Sharee'ah. 

We (the Ahnaaf) say: That reprehensibility is not in the commanded tiling 
itself, but because of an external (factor) which is (in the case of performin 
'Asr in the Makrooh time) the resembling the worshippers of the sun, and 
the fact that the person performing taivaafi s impure (in need of wudhoo), 
and the likes of this does not harm. 

The author says: 
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"When the quality of jaivaa \ is missing from the commanded tiling, then the 
quality of jaivaa \ does not remain (either), according to us (Ahnaaf), contrary 
to ash-Shaafi'ee." 

This is another discussion, connected to what was mentioned before, that 
what is made obligatory by a command is wujoob (obligation), i.e. when an 
obligation affirmed by a command is abrogated, then does the quality of 
jaivaa ^ which it contain remain or not? 

f btp y dlT <013 djj-ilP *^*^1 JlflS 


L?-lj OlS" idpbxll sUapSfl ^Jafl O' US" ^ UJLPj 

UJlS djjJAP lafj ^ ^^fp 

dV' 

(^gip o< lJIp <dji ^ ^laj apjj L~j SjUIs :JJij 

0^ fi 0 . *» ° x ■* ^ 0 __ s' 3 * 0' so'* 

jS- jA i£Jub Ou fg-i? 'j5^ f»^«P 




fib j&j ^Lisrjli -XSj ^gfp OjlaSvJl pjJjti fs- 

Sw?' U»UP Jj«j » fl»UP i\ '^4?" 


Imaam ash-Shaafi'ee a_Ip <&i said: "The quality of jaivaa ^ (permissibility, in 

this context) remains." And he used as evidence for this the fast of 
'Aashooraa, because it had been fardh and thereafter its fardhiyjat 
(compulsory status) was abrogated, but the istihbaab (recommendation) 
remained till now. 

According to us (the Ahnaaf), the quality of jaivaa^ which is established 
inside of ivujoob does not remain, like how it was ivaajib upon Bani Israa'eel 
to cut off the limbs that have committed sin, but (in our Ummah) both the 
fardhiyjat of this as well as its permissibility have been abrogated, and so on. 
As for the fast of 'Aashooraa, then its permissibility is established now with 
a different nass , not with the nass which had made its fasting ivaajib. 

It has been said that the benefit or purpose of the disagreement between us 
(the Ahnaaf) and him (Imaam ash-Shaafi'ee) is made apparent when it 
comes to the Hadeeth: "Whosoever takes an oath (to do something), but 


126 



then he sees that something else is better than it, then let him make kaffaarah 
for his oath and let him go to that which is better." 

This Hadeeth points out to the obligation of first performing kaffaarah for 
an oath (that was broken), but then this was abrogated. According to him, 
the permissibility ( 'jawaa%) remains, but according to us, it does not remain. 

OLj AjUbxfa <0 jj^loJl j~»?~ tiL> tij 

iJlflS JjAkJl 

(cij)' jfi jliw :tiUjj 

♦ . M »».l# c c 

O jAj jj Jjj Jr JjAlta y>S 

alSjJlT) 


OliAJbj jlajii I Jj?dl <^l iffff J'j tiJUl* 

01^ tijj til Js3 foil ti_jSu ^il Lois' Jj titi jJ 

After the author completed Inis explanation on the discussions pertaining to 
the goodness of that which is commanded and what is connected to it, he 
now begins his explanation on dividing it into mutlaq (unrestricted) and 
mmvaqqat (restricted to a time), so he says: 

"Amr (commmand) is of two types: mutlaq 'anil ivaqt (unrestricted by time)." 

Meaning, one type is that which is unrestricted by time and thus does does 
not pass by the expiration of time. 

The author says: 

"Like Zakaah and Sadaqat-ul-Fitr." 

Because both of those, after the sahab (cause, i.e. for obligation) is found, 
which is the possessing of the money, and a head (i.e. it is obligatory for 
himself and for every person under him, such as a wife and children), and 
the condition, which is the passing of one lunar year (i.e. the nisaab has been 
in his possession for one lunar year), and (it being) the Day of 'Eid al-Fitr. It 
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is not restricted to a time thus expiring by the expiration of that time; rather, 
whenever he gives it, it is counted as adaa (discharging the duty) and not 
qadhaa , although what is mustahabb (recommended) is to make haste (in 
discharging it). 

U*>U J* jAj) 


jOjgP-b Jj <Ubf Jb jjill ^JU b*LP Jj^Awa 'Oa 

4jl j^hib j»jL <bf l!?l~?-] jjill j>° ^s® *b*i b^Pj 

LOslij 


The author says: 

"It can be delayed, contrary to al-Karkhi." 

Meaning, this command (for the discharging of Sadaqat-ul-Fitr), according 
to us, is one that can be delayed, i.e. it is not waajib to discharge it 
immediately, but rather, there is scope for delaying it, but according to 
Imaam al-Karkhi it has to be discharged immediately, as a 

precaution because it is an 'Ibaadah. What he means by this is that the 
person is sinful if he delays it. He does not mean that if he delays it that it is 
counted as qadhaa. 


jLif la jA IdJij ,4-3 ijj Ola*>lp jt ^ Vj j*jb V U^UPj 

jA JjlLaJl 4 Pj»£j^ ^1p *}liS :4ljib 4 J] 

Ua3La ^yaidb 4 Pj»£j^ ^^Ip ibJ Jjill ^^Ip Slj^Awa OlT jl3 


(4j i^bjiaj) 


4j*i £ljjl 4*(jl jAj C-3jlb UjLa 


Uji? c-3jl' O' l«l) 


Jjsn £jd' ^ 
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<0 V O' ,<UP Jja Jb Jj <d IjLjw dj£j V O' «~3jisJU 

OlTOJj <0 ^gj ijbb o-SjJ' 'i^J O' <_~~*Jb Cjybj 

^ 0*i C«3j)' jjsUa!' ^ ^Uaj lS^ J* ls® ./j^f® 

apL»i JS "^ j^iJ' jAj >q*J' ^J\^r ^1 ^g!bb 4 S 1 ' iu*3 4^u«J J5" 


According to us, the person does not become sinful except if it is at the end 
of his life or he has reached the signs of death and he still has not 
discharged it. Our proof for this is what (the author implied) by saying: "So 
that it does not contradict its purpose." What he means by this is that, the 
purpose of a command being mutlaq (unrestricted by time) is so that there is 
easiness and simplicity, so if it were to require being discharged immediately, 
then it would contradict its subject or purpose (i.e. the easiness would not 
be there). 

The author says: 

"And restricted by it (time)." 

Meaning, the second type of amr is that which is muqayyad bil-ivaqt (restricted 
by time), and it is of four types, because: 

"Either (it is such that) the time acts as a container (or time-frame) in which 
it must be discharged, and a condition for its discharge, and a cause for its 
(the command) becoming waajib (obligatory)." 

That is the first type (of the four types). 

The meaning of qharf (container, or time-frame) here is that it is not a 
mi'yaar for it (i.e. it is not such that, the action is done within it only and the 
time is restricted to this action) but rather (the time) is more than it. The 
meaning of shart (condition) is that the commanded tiring is invalid before it 
(the shart) has come about and that it (the command) leaves if it (die shart) 
leaves. The meaning of sabab (cause) is that this (particular) time has an 
effect on making the commanded thing obligatory upon the person, even 
though the Real Cause in every tiling is Allaah Ta'aalaa (He Himself makes 
it waajib), but the ivujoob has been linked on the outward sense to time, 
because at every moment in time, some Ni'mah from Allaah Ta'aalaa is 
reached the bondsman, and this necessitates shukr (gratitude unto Allaah 
Ta'aalaa) in every moment. 
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^ Ig^gia*! ObL*Jb iuxoJl OlijSf' oj& jQ?- UjJj 

3iL*)l c«3jJ' t3_yu~*>' 0} jibtd' J^a^xJ 


(3*>LaJl cijT) 


\jbjp h\j£\ jS> jfi iuJl L-~»y ^Ip c£^' 'i! ^P J-iaij cijj' 013 

AiL^ ttiV' IbjJi 0j^~3 Ojij <^««3jJ' J^O J«3 ^*2J Vj 

L~o j^jSvjS iaLSj C-3_jS' 


alSjJU J^?dl ^3 UTtbjJj 0l£" lil jibr JsjJiJl ^^Ip isjjJLjl 

. 3 *>LaJ| JailJil-i'<ulp j'tjsdlS"lil lafj 

V 01 ^yr <L;~«J'j 5 Ji?jJiJl C«xi?-' id Lftlftj *>L^f jj^u ^Js- c.~~»wj' 

cij)' ^ j*jOiaJl 

These particular times have only been specified for 'Ibaadaah because of 
their honour and to renewal of the Ni 'mats in it and so that it does not lead 
to difficulty in attaining livelihood by all of the time (in a person's life) being 
taken up by 'Ibaadah. 

The author says: 

" Ti ke the time of Salaah." 

Because the time (for each Salaah) is such that, after the discharge of the 
Salaah there is still time left (i.e. this is the meaning of the ^'half not acting as 
a mi'jaar, but rather, that it is "more than it", i.e. it gives the person enough 
time in which to discharge it and have time left over) if it is discharged 
according to the sunnah without going to excess, and thus (this is the 
meaning of it) being a ^ barf. It is not valid to perform it before the entry of 
its time, and with the expiry of its time the action cannot be done, so this is 
the (meaning of it being) a shart (condition). The discharging of it differs 
with the differing of the quality of the time, in terms of validity and 
reprehensibility (i.e. if it is not in the right time, it is invalid, or makrooh , etc.) 
so (this is the meaning of it) being a sabab (cause) for the ivujoob. 

Putting the mashroot (that which has been stipulated) in front of the shart 
(condition; stipulation) is permissible if the shart is such that it is a shart 
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(condition or stipulation) for the ivujoob (obligation), like in the case of the 
passing of a lunar year when it comes to Zakaah. As for if the shart is a shart 
for jaivaa ^ (permissibility), then the mashroot cannot be put in front of it, like 
with the rest of the conditions ( sharaa'ii ) of Salaah. Putting the musabbab (that 
which has been restricted by a sabab or cause) in front of the sabab (cause) is 
not valid, as a rule, and over here (as well) because there is both shartiyyah 
(conditionality) and sababiyyah (causality), so obviously it cannot be put in 
front of the time. 


JjuiJb twtilaiI Jjbu ^^flJbxll <Lj tliSf' ,*uULa jAj <JjAllaJl <U~xj j»j>tiiJl 

*uULa jAj ^jAllaJl <Uw)j 

tiS? L~«*> C«3jJl ^ 01 jAliall Obu^J <L3jlaJl *j 

SJju <U3 f® *-^iaJl il ^ ijj OJj x-—~~oJl L? ip til 

JjVl I jA ,C~S_^I jA JsjJtilj ,C~S_jll jA t_9^]aJl til IjJlS Ib-gli 

frbSli </ £^Ji s.\*% J^uJi 

Then, there are two things here (i.e. with regards to Salaah): nafs al-ivujoob 
(the obligation itself), and ivujoob al-adaa (the obligation of discharging). With 
nafs al-wujoob , its true, literal sabab (cause) is (that Allaah Ta'aalaa) made it 
obligatory, and its outward, apparent sabab (cause), which is the (appointed) 
time, has been put in place of it. With ivujoob al-adaa (the obligation of 
discharging), its true, literal sabab (cause) is the seeking being connected with 
the action (i.e. of Salaah), and its outward, apparent sabab (cause), which is 
the amr (command), has been put in its place. 

Then, yhafiyyah and sababiyyah do not join just on the outward alone, 
because if it (Salaah) is discharged in the (appointed time), then it will not be 
a sabab, because a sabab always has to come before the musabbab (thing which 
has been attached to a cause), and if it (Salaah) is not discharged in the 
(appointed time), then it (the time) will not be a yharf, because yhafis what 
is discharged in it, not after it. For this reason, they said that yharf refers to 
the entirety of the time (i.e. the entirety of the time-frame in which a 
particular Salaah could be performed), and the shart is the time itself, and the 
sabab is the first portion (of the time) which is connected to the discharging 
just prior to the commencing of the discharging (of the Salaah). 

oi.wa.dJ I aLa 3 .lij ^j! jAj &L£a!i Jb J^ilj 
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*LP jfiH Ut sj^Jl jl £jjlJl ^ ^S i' (Jj^' *T^' |^S W J*?) 

(C«9jJ' 31o^ ^ij jl C-ijJl Jj-*J> 

JjjLJl s-J^dl dj^J C«9_j)' Jjl ^ SSLfiJ' C»j 3' 013 4^*0 J-42P® V~»»^ J^"d' J^Sf' 0? ^*J 

JJLtf C«9_jll Jjl ^9 ijj v 013 SSCfill L~«»i Ij^tXJ V sj^dl jAj loJj^xdl ^glp 

jpo £jjJiJl t'^iS ^ ^! OjifjJl 31*2-9 ,0 >Xkj ^1 dj^-Sfl ^1 <L~—Jl 

4^s»?wail 


sj^dI ^1 tpj^jJl 3l*2j *b~«?*3 C«9_jJl Jjl*? <bx-^wall dj^-*i' ^ ijJ j*J Ol9 
.Apx^p^p dj^rSl' J-TSSLfill fl^-P ^ 019 ^3 ^1 JJ+&J 'I*J C«9jJ' Jj-*s> *LP 

j9j AiP OUSj £jjf <L9 c^^Jd t» jlJiLaj U.IUU loJj^xJl la jUila jP$\A\ f.jp dl llftj 

sj^Ji iJLa oiTOld ,^jOJ'j j^*i' *3 “Ip <u*i fl*i<v l® Js s*i^ I....JI JJLj *3 <dii <u^-j 

3*>La!i diaj ^jAkjb iLOJl jpjs *l Old HalTc~rj ^^till 3S3 ^3 US"SlalTj-^^l 
JpJ &I 019 I^adU C-^-j jwfljjl 3*>3 ^3 13"Ufi9U s-j^dl 'I* OlS"OJj ,3U£2*iVl 

C~ptj UTlabl <uSl 3*>OaJl JLOj k-jjydl iLOJl 

And die entire (time, i.e. the sabab is the entire time) in the (case of) qadhaa , 
and it is four types, and the author explained it by saying: 

"It is either (such that) it is connected (i.e. its ivujoob is connected) to the first 
part (i.e. the first moments of the time), or (it is connected) to what just 
follows the beginning of the commencing (of the time), or to the deficient 
portion in the case of constrictedness of time, or to the entire time 
altogether." 

Meaning, the asl (rule) is that every musabbab is connected to its sabab , so if 
the Salaah is discharged in the aivival ivaqt (beginning of the appointed time), 
the the previous part before the ( takbeer-e -) tahreemah , and which is the part 
that does not split (into other parts), will be the sabab (cause) for the 
obligation of Salaah. Then, if he (the person) does not discharge the Salaah 
in the amval ivaqt , the sababijjah (the cause for the ivujoob) transfers to the 
next parts (of the appointed time), and thus the ivujoob will become 
connected to everything which is after the beginning of the commencing (of 
the time), of the parts (i.e. parts of time) that are valid. Then, if he still does 
not discharge it in the parts (i.e. in the times) that are valid, so much so that 
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the time starts to run out and become constricted, then in this case, the 
ivujoob will become connected to the deficient part (i.e. the makrooh time), but 
this cannot come about except in the case of 'Asr Salaah, because in the rest 
of the Salaats, all of the parts (of time) are valid. This deficient part (of 
time), its length is such that one would be able to perform the takbeer-e- 
tahreemah in it. This is according to us. According to Imaam Zufar drip riii 

it is long enough to perform in it four raka'aat , so according to him, the 
sababiyyah does not transfer to what comes after it, because it is contrary to 
the command and the Sharee'ah. If this last part (of time) is kaamil 
(complete), as is the case in Fajr Salaah, then it is ivaajib in full, but if it is 
hampered by a corruption (of the Salaah), which is the rising of the sun, 
then the Salaah is nullified and the ruling is that it must be repeated. But, if 
this part was a deficient part, as is the case in 'Asr Salaah, then it will 
become ivaajib in a deficient (state as well), and thus if it gets hampered by a 
corruption (of the Salaah), which is the setting of the sun, the Salaah is not 
spoiled, because the person has performed it in the manner that it had 
become ivaajib. 


s-jpil JjSH JjSl' Stali £jjriJl l« dJji OlSj 

<U3 *J lil lafj ,<L3 i> lil SSCfil' UJI ^^Lil 

d^iVl JT ^ JL«P <UL it Jj*il sj^dl 01 d,rip 01 

jSj I IriSj ,<U3 pli^l k-dL?d««il dill djLd^ - 

OjSJU -r^p dJ dill 


The statement of the author, viz., "What just follows the beginning of the 
commencement (of the Salaah) encompasses both the first part (of the time- 
frame) as well as the deficient (i.e. last, makrooB) part (of the time-frame), 
because the first part and the deficient part only become a sabab for the 
ivujoob (obligation) of Salaah if he commences (the Salaah). If he does not 
commence (the Salaah), then it does not become a sabab (cause), so it would 
be fitting that he could restrict himself to it (i.e. to any part of the time); 
however, because of the immense important of the first part (i.e. the aivival 
ivaqt) according to the majority of the 'Ulamaa, all of the A'immah except 
for Imaam Abu Haneefah drip rill held the view that it is mustahabb for 

perform the Salaah in the aivival ivaqt (i.e. as soon as the time comes in, or, 
the beginning of the time-zone.) The same is the case with the deficient part 
(i.e. the makrooh time), because of the disagreement of Imaam Zufar rill 1**-^ 

drip regarding it, which he mentioned. 


133 



tiUaj cJijJ' jp SSLaI' cJli 'ij Lafj c3jJ' Ji SSLaI' lil <US"iJLaj 

Jj«j 4jV 3 S\~aAJ jff jAj L~» Cj^ 0 ^1*®^ J'j 49 4j*if <U^^- ^gil 

^ *ij 3JLoVS"SSL aI' <_«^o ju~j>s 9 J^lS" jAj frUaii! c«9_jJ' JS"OlS"Ui9 ,c«9_j)' 

:<dji) jLil <lJ]j J-«1^J' c«9_j)' 


(<Ujj J-AP <3S^sJ ^jA^LS' C«9_j)' ^ *L*wa' J~AP '*^^) 

A^tj^wai' ^ flijj 'ij ^^Li' C«9_jJ' jA ^*jJl j«AP S-r~^ o' >s\i ^ 

^9 ^^Sl' J~AP c£^l~> .J-alSsj' CJUJ' C«9jJ' JnS" jA ^^Sl' J-AP S-r^J 

jiS"' jUaPb J-alS" jAj Lmi cJijJ' JTOlTC~9jJ' ^P SSLaI' CJl9 Uj 4j*i ,jAiLi' cijJ' 
Jj>l£l' cij)' J> VS ajUA9 *-aj Ste ^aSU' cij)' ^ J-oAij OlTO'j 


Sj^Jl ^9 4P JjJ j J-Aj'j Jj*i' C-9ji' ^ iiji ( *J UJ <U*i ^UJ' C«9 _j)' ^ ‘Ujj j-AP c^^Wj 

tw^-j US' La 9U sbj^jJ Lmi jA 0l£"^ a9UJ' 


All of this applies if he had discharged the Salaah in the (appointed) time. As 
for if the time for Salaah had expired, then in that case, the ivujoob will 
become attached to the entire of the time-zone (of the Salaah), because now 
there is no preventer to prevent all of the time becoming a sabab (for the 
ivujoob), because it is a ^ barf (container or vessel) for the Salaah, because the 
time no longer remains. Now, if the entirety of the time is a sabab for qadhaa 
(of the Salaah), and it is kaamil (complete), then in this case, the Salaah 
becomes ivaajib in a kaamil (complete) form as well, and thus it must be 
discharged in the time that is kaamil (complete), and the author had alluded 
to this by saying: 

"For this reason, the 'Asr Salaah of yesterday is not to be discharged in the 
deficient time (i.e. in the makrooh time), contrary to the 'Asr Salaah of 
today." 

What he means by this is that, because the sabab (cause) for the ivujoob 
(obligation) of the 'Asr of today is the deficient time (i.e. even though it is 
the makrooh time, because he has not yet performed the Salaah, it acts as a 
sabab or cause for the Salaah becoming obligatory upon him) because he had 
not performed the Salaah in the valid parts (of the time-zone). The sabab for 
the ivujoob of the 'Asr Salaah of yesterday is the entirety of (yesterday's time- 
zone of 'Asr) which had passed and in a complete {kaamil) form. Thus, we 
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say: "The 'Asr Salaah of yesterday must not be discharged in the deficient 
(makrooh ) time, because, after the Salaah time had expired, the entire time 
(the time-zone as a whole) became a sabab (for qadhad), and it is kaamil due 
to taking into consideraion all of its parts, even though it includes the naaqis 
(deficient, i.e. makrooh ) time as well. It is not valid to make qadhaa of it 
except in the kaamil (complete) time. 

On the other hand, the 'Asr Salaah of today will be discharged even in the 
deficient {makrooh) time, because, he had not discharged the Salaah in the 
arrival ivaqt, and thus its commencement has become connected to the 
deficient (time), so that then becomes the sabab for its wujoob , so it is 
performed in a naaqis (deficient) way as it had become ivaajib (in a deficient 
way). 


c-jjp til laXo cijJ' Jjf Jb J' ja 01 : JUL Vj 

^»yb Loti uS? ^ L^PjjOi OlTj L O-oj »bj i SL>aJ' 4.1a 013 wo->^J' 

l j£' ^loi ^ O' <CojJ*J' 013 ,‘Lojj*J' ‘bbsti OjjjOfll 'Oa 

ijAP <La'j^J' j-LdflJ' 'Oa Ja£ ^o^sJ V loa <CojJ*J' LS^ c3^ 




^*jJ' O' Jjib Ob J' 4J jA <^0J' 'bA iJ* 

JO'jJ' ja bxlti^ L9jJ? C~SjJ' OlTLoJ <bV <LJ' Vj 

<LJ' O' 


J^Oai JaiL»j Vj) 


V ^UL^o j' jl ^1 Sjyqtll <buajd' C-3_jl' ci'O? 'ij c£' 

ibua OlT jO’jbd' JjOaJ' sbr loti <b*i 4sai h.a.,~.i 

(s^% VI j~*Jb jana Vj) 
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lil Vj jf j' jl C-3_jJ' Jjf A^-f O' <^f 

J^T ^ Jj <luP U ~5 ijj j*J OJj L-aw CO_jjl diii bj^> COj 4^1 j^flS 

UUai 


(j~oJl Jb <UbxJlT) 


<L£j jij^i jl jf yS\~*j> ijJlS- ^Uk] , jL-i' ASh 


It is not to be said that, the one who commences his 'Asr Salaah in the 
amval ivaqt and then prolongs it so long that the sun sets, that this Salaah has 
been completed in a naaqis (deficient) way and his commencement was in 
the kaamil (complete) time. Because, we say: this is so because of the 
necessity of him having built (his Salaah) upon the ' aqeemab, and the 
' ayeemah in every Salaah is that it be discharged in the entirety of the time- 
zone; thus, abstaining from the karaahah (reprehensibility) and going 
towards the ' ayeemah is something that can never go together, so this portion 
of the karaahah (i.e. the last portion of die time-zone, which is the makrooh 
time) is pardoned. 

The author says: 

"And from its ruling is the stipulating of the niyyah of specifying." 

Meaning, from the ruling of this type, which is yjoarf, is the stipulating of the 
niyyah of ta'yeen (specifying), by the person saying: "I intend (naipaytu) to 
perform Salaat azh-Zhuhr of today." It is not valid for him to just make an 
unrestricted niyyah (i.e. for him to say, "I intend to perform Salaah.") This is 
so because the time-zone is a yharf (container; vessel) which can have both 
the actual Salaah (of that time-zone, which is Zhuhr in this case) as well as 
other, naivaafil (optional) Salaats and qadhaa, (therefore, if he does not make 
a niyyah specifying what Salaah he is making, it will not be valid.) Therefore, 
it is ivaajih for him to specify in his niyyah (intention). 

The author says: 

"It does not fall away because of the narrowness of the time." 

Meaning, when the time-zone or time-frame becomes narrow because of 
him having restricted it to the last part of the (time-zone), or because he had 
been sleeping (and only woke up now when there is a little time left), or 
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because he had forgotten (and only realised when there is a little time left), 
still it is his responsibility to do ta'yeen in his niyyah (i.e. to specify what 
Salaah he is performing), because the narrowness (of the time) has come 
about because of some extenuating factor, but the asl is that there is 
spaciousness (in the time, to perform the actual fardh , or nawaafil ,' or qadhad). 

The author says: 

"And it does not become specified with his specifying except if he 
discharges it." 

What he means by this is that, if the person makes a verbal (as well as an 
intention in the heart) intention at the beginning, middle or end of the time- 
zone, that he is performing such-and-such Salaah, then no specification has 
taken place unless he actually discharges (that Salaah which he had specified 
in his intention). In whichever time (from the time-zone) he discharges the 
Salaah, that time will be the specified time, even if he does not discharge it 
in the time that he had specified, but rather, he had discharged it (even) at 
the end of the time-zone, it will not be termed qadhaa. 

The author says: 

"Like the one who breaks his oath." 

Because, the person who breaks his oath gets to choose one of three tilings: 
feeding 10 poor people, or clothing them, or freeing a slave. 

tijcw jLtf lild ,S2jj la ^l*J dill V ULib j' 0L*!il» l^w yS- Old 

djSb Sfj' la j£- y,d\ Olj 

(OlOlej LwiJ <*J j)ljC« d j') 

jaj , d^ lat 

C-djll jA jljtaJlj .IjIjw 'OAj Id yP JjV' dj^J O' yjy 

OjS(-d ,flj.itfiflij j .giij jlgJl J jhj J jhj did jOj^gei j.psij dJjlaj Jjk-d P JOsAj 

: JJid ,<ud oij llaj' jAj ijljw 
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JOJl Oji Jai5 ;JJj 

c--w J* Jj^' *d^' : ^ 

iJ&- ^Js- teyid ^jj JS” Jjf : JJij 

j-*wisJl ^ ‘US"UjS"i l£j 
^lyiib "\s.\Jl£'\ l^ajf di*A! JgjJ> 4jf ^a lbj-i <0j£”Lala j*Jj 

:(Jlfi3 IjLaa Ajjfi' l ^£- ; .$J 

(Law 4 2 * 3 ) 

0*>LaII aTp Jl3 US”H■ jgaj ^Js Liw yp jjiil jjt- j^- n i IS ijUva Q'.i'gaj OlS”Ui 

5Caaj *^S (‘j-b *A^ OtJtLi ^Ljl lil :(»*>LJlj 


If he specifies one of the three verbally or in his heart, it is not specified to 
Allaah Ta'aalaa so long as he has not discharged it. Once he has discharged 
it, it now becomes muta'ayyan (specified). If he discharges other than what 
he had specified first (i.e. such as by specifying feeding but then freeing a 
slave instead), it is still discharged. 

The author says: 

"Or, it is a mi'yaar (container) for it and a sabab (cause) for its ivujoob 
(obligation), like the month of Ramadhaan." 

This is coupled to his earlier statement: "Either it is a yharf.." This is the 
second type from the four types of mmvaqqat (something restricted by time), 
and there is no difference between it and the first type except that the first 
type if a qhatj and this type is a mi'yaar, and a mi'yaar is such a thing which 
completely encompasses the time and is not in excess of it, so it lengthens 
with its lengthening and shortens with its shortening, because fasting 
lengthens with the lengthening of the day and shortens with the shortening 
(of the day), and thus it is a mi'yaar for it and a sabab for its ivujoob also, and 
there is disagreement concerning it, so it has been said: "The entire month 
(of Ramadhaan) is a sabab for the ivujoob of fasting." 

It has also been said: "Only the days are a sabab, not the nights." 
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It has also been said: "The first part of the month acts as a sabab for the 
obligation of fasting the rest of die month." 

It has also been said: "The beginning of each day (of Ramadhaan) acts as a 
sabab for the fasting of just that day." 

We have mentioned all of that in at-Tafseer al-Ahmadi. 

Its being a shart (condition) for the discharging has not been mentioned here 
despite the fact that it is also a shart for the adaa (discharging), (and the 
reason it has not been mentioned) is because the similarities are sufficient 
(i.e. it is already known). 

Thereafter, the author branches off into the issue of it being a mi'jaar, so he 
says: 

"So other than it becomes negated." 

Meaning, because the month of Ramadhaan acts as a mi'jaar for fasting, 
then, other than the fardh is negated in Ramadhaan, like Rasoolullaah Jj? 

4_U- said: "When the month of Sha'baan ends, then there is no fast 
except (that of) Ramadhaan." 

^ pjJii loj] JpJs- :Jjij dSl <U Js 

LaL» « jAj U2 j' U&jJtl bxlutf> lijh djSsl 

“udl :<0d Jllij 


There is no stipulation (when it comes to fasting in Ramadhaan) that a 
person must do ta'jeen (specifying), such as by saying: "I intend to fast 
tomorrow, for the fardh of Ramadhaan." This is because, this kind of ta'jeen 
(specification) was only legislated when it comes to Salaah because with 
Salaah, the waqt (time-zone) is a farf and thus it (is large enough) to 
encompass both the (fardh Salaah) as well as other than it (other nawaafil or 
qadhaa , so therefore specifying is necessary), but that is not the case here 
(because Ramadhaan acts as a mi'jaar , so for the entire month it is not 
possible to fast other than the fast of Ramadhaan, so there is no need to 
specify because there is no possibility of performing a different fast anyway). 
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Imaam ash-Shaafi'ee <Up &\ said: "Tajeen (specifying) is necessary in die 

nijjah (for fasting as well)." (His view was based on) qijaas (analogical 
deduction) on the issue of Salaah. 

Uaj' <Lh ^1 ibrb- :4Ul ^dj Jldj 


tild U-d jAj 


^ UasxJl ^sj a-5) 


Ua^Jl ^sj : J_jib db JjAlnoj dlbisj ^1 p yjjiJ 

dlbt«j ^jP V] dj^j bid L^-lj jl JjjJl db Ibaj' oU^jl' ^ 

IJLa ^ JLsUJl did JLi? V JL^ UasxJl 

(<0Jl <uL^- *UP L^4j j3U»w«Jl ^d Vj) 


jdL*wJl ^ V] JS" Jp- ^d oUpjl' ^d UwxJl dlbi«j ‘-r'Ufld c£' jbA® sUiud 
►UP dlbi«j jf- y tSjj Up <bld »Uaflit jp Lp-lj dUa^j ^ ‘bjS" Jb" 

ijs>.3 J^SM tjsi dUi *bu jr^i “bb" ^ UJ s-UbM dSf ,dill *U^-j <bL^- 


Imaam Zufar <uU <&! said: "There is no need for even an intention 
( nijjah ), because it has already been specified by Allaah Ta'aalaa." 

The best of matters is the middle path, and it (the middle path) is in what we 
have said. 

The author says: 

"So he will reach (the fast of Ramadhaan) simply by using the word, and 
(even) with an error in the description." 

This is a branching off with regards to something mentioned earlier. What 
he means is that, the person reaches the fast of Ramadhaan simply by (in his 
intention) using the word sawm (fasting), such as by saying, "I intend to 
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fast." He also (reaches the fast of Ramadhaan) even if there was an error in 
his description, such as by him making niyyah for a nafl or a different ivaajib. 
Even if he does so, the fast will still be regarded as a fast of Ramadhaan. 

The meaning by error here is the opposite of correct, not the opposite of 
intentionally (doing something), because the one who erred and the one 
who did so intentionally is the same in this ruling (i.e. whether a person had 
made the wrong niyyah unintentionally or intentionally, it still gets counted as 
a fast of Ramadhaan). 

The author says: 

"Except for the traveller who intends a different ivaajib , according to Abu 
Hanefeah dJp dill 

What he means by this is that, even if a person makes an error in his 
description, it is still counted as a fast from Ramadhaan, and this is the case 
with every single person except for the musaafir (traveller), because he can 
intend - in the month of Ramadhaan - a fast from a different ivaajib or a 
qadhaa fast or a kajjaarah, and it will be counted as what he had intended and 
not as a fast from Ramadhaan, according to Imaam Abu Haneefah dill 

<Up. This is so because the obligation of discharging (the fasting of 

Ramadhaan) has fallen (from his responsibility, on account of him being a 
traveller) and thus he gets the choice between eating or fasting a different 
ivaajib (fast). 


dj U»!j dJi?- ( j> iy-y g ■“< V U&»LPj 

lUftj Jj iSy Up Jwd’Sl' ^1 ilP yj 


y *.Jl dUid>u dJLUaa iSjj Up ^sj jpT jf sy dj dils 

yt 1 Jjsj oUadj ^jp ££.3 \y\s- dj' j^Jp d..vU ^Ip ddAtoJ' 'il3 

jUuJl 

lMj .^SU-dlS"flibj j jAj dJLUaa UsjI 

diUaa tUuaPji fjJ' dj j^aj ^U!' O' :UgAj J-JasJl 
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Jpy &<0 j^Oj JJrml'j J^J^' ibijl i-SjgxJ 

^Sj *>l3 ^Sl 2&- j^f- <d j»J <Ul j^e Jpjy&\ iJLft ^>U 0 'il3 ,j?t*Jl ‘bLiby ‘bLbcw te^OP-J} 

OLilsj Jj (_£ji 


(Obuljj <UP ^ Jj) 


Jb :Ol~>'jj &\ <w^-j <bLi?- ^5U»w«l! J-iT ^yp ^ c£' 4^-lj l£j~! ^Jjib Jjhcw 

^•LJi lS"*' 4 I lift j 01 ■ '£ j ibljj i^P j^gxJl <bljj 

^ V C 

<UP *)bfij dill 4^^-j 4 jL^- 

OLxi OLaJbS"<ub- ^3 OUii«j OlS" jiafllb ^lUJ <&11 ‘Wag'j UJ <Ul Jj*il JJjJli 

O^Ls AjJj ^Slw ^)l djlj,£,.3 jhs lb dj ( j{iz?-j Uj <ui JJjJlj ,LaL& 1.1^3 JdiJl 

l*Lft ^3 Ola PI djV ^Jjl SjbiS^lj sCadil j^a <ulp <_.-^-j La fbia3 jAj <Lj 3 ^3lw ^!l 43j*aj 
^ V dJ j*jsb ^4 JjjJlj fljbiSCilj frbd&aJl iw~~j <_-3 Ujj Obitaj J^"*^ <_-3bu *J PlPiejJl 

ObJ3 ^JU&a ^3 <Lj 3 ^Jbd&a 

According to Imaam Abu Yusuf and Imaam Muhammad, it is not valid 
because the "witnessing of the month" is still present in his case, just as it is 
for the muqeem (resident). The only reason he has been offered a rukhsah 
(concession) to eat is for the sake of making it easy for him, so if he does 
not take this rukhsah (concession), then the original ruling returns, and thus 
his fast will be regarded as a fast from Ramadhaan and not for what he had 
intended, and this traveller is guilty. 

The author says: 

"Contrary to the sick person." 

Because if a sick person intends - in Ramadhaan - a nafl fast or a different 
irnajib fast, his fast will not be regarded as that which he had intended, 
because his rukhsah (concession) to not fast is connected to a real 
incapability (on account of illness) not an assumed (or suspected) illness. 
Thus, if he fasts and takes it upon himself, it becomes known that he was 
not incapable (of fasting), and thus his fast is regarded as a fast of 
Ramadhaan, and this is the chosen view. 
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The author says: 

"There are two narrations pertaining to (a sick person) performing najl" 

This is connected to his statement: "If he intends a different waajib" 
Meaning, with regards to a musaafir (traveller) intending a najl (fast), there are 
two views narrated from Imaam Abu Haneefah <ulp In the riwaayat 

(narration) of al-Hasan (ibn Ziyaad al-Lu'lu'i), it is mentioned that (if a 
traveller makes niyyat for a najl fast) his fast will fall according to what he had 
intended (i.e. it will be regarded as a najl fast). According to the riwaayat of 
ibn Samaa'ah, his fast (even if he had intended najl) will be regarded as a fast 
from Ramadhaan. This difference of opinion is based on two different 
proofs which have been narrated from Imaam Abu Haneefah 4_U- 5^-j. 

The first daled (proof) is that, because Allaah Ta'aalaa gave this person a 
rukhsah (concession) to eat, then Ramadhaan to (this person) becomes like 
Sha'baan, and in Sha'baan, a najl fast is valid. The second daleel (proof) is 
that the reason he has been given rukhsah (concession) to eat (instead of 
fast) is for the sake of bodily benefits, by resting. Then, for him to attain 
Deeni benefits is even better, such as by him doing qadhaa of those fasts 
which are binding upon him, or kaffaarah , because if he were to die during 
this Ramadhaan, he will not be punished for having not fasted it, but he will 
be punished on account of those qadhaa fasts and kaffaarah which he had not 
performed. Naff however, is not more important than the Deeni benefits 
(which he would get by doing qadhaa fasts or kaffaarah ), nor is it more 
important (in this state of his) than his worldly benefits (by resting, so najl 
will not be performed). 


(0l0t«j g.LjaiS' Lwi IjIjw Oj^j jf) 


jA s-\.'ga]\ u j Old tXst> jA 

OjSo C-dj <^ld (►W '^! ^519 jAllallj Jb- 


jA LO]j L~*> dJ jIjw <udj Old (Jjlitd' jOJlj) Jo*), £j33 

Ja *i dOlbu L>j'j ' Xa i jAOJ Aj\ ; J^Od jTJ' la'j .jTJl 

jiJl O' jAllaj'j ,<U flJLd 'OJj O'jiJ' JUu?-' Jjlitd' ^d 4J jAj 
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flijfc ^3 <U*jiS L~»ij <d IjLjw ^b*^l 0j£"^ j-JwJ' 

k-Jj^-ji! ^ jbJl Ob IjJli OJj ^»b*i' 


The author says: 

"Or it is a mi'yaar for it, not a sabab , like the qadhaa of Ramadhaan." 

This is coupled to the previous (statement), and this is the third type from 
the four types of muivaqqat , because the time of qadhaa is a mi'yaar (container 
for it) undoubtedly, and the sabab for its imjoob is the witnessing of the 
previous month (i.e. last year's Ramadhaan), not these days (i.e. this year's 
Ramadhaan). So, the sabab for qadhaa is the sabab for adaa, and the condition 
of its shartiyyah (being a stipulation) is not known, and what is apparent is its 
absence, because if no specific time is known, then any time will be its shart. 

In some manuscripts it appears: "And the unrestricted vow ( nadhr )." 

Because, its time is a mi'yaar (container) for it and is not a sabab for its imjoob , 
but rather, the sabab is the nadhr (vow). As for a specific vow (an-nadhr al- 
mu'ayyan ), then it has been said: "It is a partner to the unrestricted vow (an- 
nadhr al-mutlaq ) in this meaning (i.e. in the time being a mi'yaar for it) and it 
only opposes it in some of its rulings, and that is, the stipulation of the 
niyyah (intention) of ta'yeen (specifying) in (an-nadhr) al-mutlaq and that it (an- 
nadhr al-mutlaq) does not carry the possibility of being missed, and for this 
reason it has been restricted by it. What is apparent is that an-nadhr al- 
mu 'ayyan (the specific vow) is similar to Ramadhaan in that the days act as a 
mi'yaar for it and a sabab for its mjoob after he has made obligatory upon 
himeslf in these days, even if they say that the nadhr (vow) is the sabab for 
the ivujoob. 

, j>-\ ^ OUtaj tUailj ^ OUa^l dbj-i J**Jl dt Jwtf>bdlj 

U^b JpdlJ 


Olbtaj tbia3 j£lb jdJl 

SlSjJl JjAlta jA Jj JLildl JjAitJl jJUlj 

IbJSj dji ^b*ib O'-bjia U^jl Jaj bJuJl ^3 

Oljill AJ <L3 JsjsJiJj) 
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Vj jdJ'j »Ljaili Ogji J jAj Ob OJli!' IAa ; J> 

ji JjjJl <Lu ,C~SjJ' Jjlkja g.LjaiJl OV '»l& -2 4-J' Jjiia^-; c£ilu 

fb\ S-’r'j 


<U9 JsyuXo I OS’) 


*J la JjjJl jp OlS'U-waV' £fl~3 JjLd! J^® ^ Olbiaj J~® b» 0*i J-l!' i-Jl ^1 

SjlaSCilj frlbaiit jAj ^»j~a!' JTil ^-*d 


The summary of this is that the specific vow ( an-nadhr al-mu'ayyan ) is similar 
to Ramadhaan in some of its rulings and similar to qadhaa of Ramadhaan in 
some other rulings, so link it to whichever of the two you want to. 

The author of al-Muntakhab al-Husaami has put an-nadhr al-mu 'ayyan (the 
specific vow) as being of the same jins (species) as the fast of Ramadhaan 
and he has not mentioned qadhaa of Ramadhaan, and an-nadhr al-mutlaq (the 
unrestricted vow) is from the categories of al-Amr al-Muqayyad (the restricted 
command); rather, it is mutlaq (unrestricted) like Zakaah and Sadaqat-ul-Fitr. 
The one who considers them to be muqayyad (restricted) does so because he 
looks at the fact that they are muqayyad (restricted) to the days and not the 
nights, but this is seeking (excuses, i.e. incorrect). 

The audior says: 

"And stipulated in it is the niyyah of ta'yeen (specifying) and it does not carry 
the possibility of fawaat (being missed), contrary to the first two." 

Meaning, stipulated in this third category of muivaqqat is the niyyah of ta'yeen 
(specifying), by the person saying, "I intend qadhaa ." or: "I intend nadhr (a 
vow)." It is not discharged by simply making an (unspecified) intention, 
because there is crowding in these days because qadhaa is unrestricted from 
time, and nor (is it discharged) by the niyyah of najl (voluntary) or a different 
ivaajib. 

The author says: 

"Similarly, stipulated in it is tabyeet." 
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(What the author means by tabyeet is) making the intention in the night, 
because what is besides Ramadhaan, all of it is the place (time) for nafl 
(optional fast), so all abstainings will fall as nafl if the person does not 
specify (in his intention) at night for a different (i.e. not nafl) fast, which is 
the qadhaa or the kaffaarah. 

JjjJl ,<LJl <Ul® jj^AoJl jdJl jdJlj 

Vj V OUa^jS "Jp j*ju> <U® 

<d UiS" Jj oljill <tiJldl '>1* Itistij •j *’T ^l la <u!p 

\jXS- <d J^we JT ti*i ti_J^J 

»LjaiJI ^ Aj^lall <u!p j *T tilJ saj s-\^ tilja aj j&At (*■! til 4UI <Wa-j ^ytSltiJl JjS-j 

tijlgd'j ^Js> <d \yp: 






(J^3% 


tiltia® ti y>~ C*3jJt J> j»J lil Oljill ti'yla^u U^jlS 4*)tiajl tiJ&j 


jLa«J| “titij tij^J jl) 


I C-3J^d I C~®j ti_j^j j 1 bb®JjJ I ji I ^ IjJ I £jJ I jAj la ^1 p oilaP 

^ycj' J^Jtia <Ul® ,^d' C«®j OjJaij *3jiaJlj 4^-j jLa«J| <Utij Jbxll <Uitiwa 


fljtilp JOX)_ Vj c£^Jd V A^xJl fljtilPj a^Adlljij Jljtia £taxJl C~®J tij JjSM 

Ujla tij^J iJUs j^® *>Li>l® C«9j)' tij^;® i?t?dl 
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The unrestricted vow is different to the specific vow, because it is 
discharged with just the nijjah alone, and with the nijjah of nafl, but it is not 
discharged with the nijjah of a different ivaajib (i.e. like qadhaa or kaffaarah), 
and there is no stipulation in it of tabjeet (making the nijjah at night) because 
it is already mu'ajjan (specified) in itself, like (how in) Ramadhaan (any fast 
performed) unrestricted (from a specific nijjah) does not fall (i.e. count) 
except upon it (i.e. as a fast of Ramadhaan) so long as he (the person) does 
not divert it (the fast) to a different ivaajib. Also, this third category does not 
carry the possibility of faivaat (being missed); rather, whenever he fasts it, it 
will be counted as adaa, because his entire lifetime is the place (and time) for 
performing it, according to us (Ahnaaf). 

According to Imaam ash-Shaafi'ee if he does not make qadhaa of 

Ramadhaan until the next Ramadhaan comes, then fidjah will become ivaajib 
upon him along with the qadhaa, as a punishment for his laziness and Inis 
treating (the qadhaa ) lightly. 

The author says: 

"Contrary (to)." 

The two types. 

"The first (i.e. the first two categories)." 

And those two (categories) are Salaah and fasting, because both of them 
carry the possibility of faivaat (being missed out) if the person does not 
discharge them in the appointed time, for then they will become qadhaa. 

The author says: 

"Or it becomes obscure, resembling mi'jaar and %harf, like Hajj." 

This is coupled to what has preceded, and this is the fourth type from the 
four categories of mu'aqqat (restricted by time), i.e. or the time of the 
mu'aqqat becomes difficult (obscure), i.e. obscure in its condition, resembling 
a mi'jaar from one facet and a qharf from another facet, and it is like the time 
of Hajj, because it is similar to this meaning and that one from two facets. 

The first is that, the type of Hajj is Shawwaal, Dhu-1 Qa'dah and the first 10 
days of Dhu-1 Hijjah; however, Hajj is not discharged except in part of the 
10 days of Dhu-1 Hijjah, and so the rest of the time-zone is excess (extra), so 
from this angle it (die time-zone of Hajj) is a qhaf. 
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C~Sj ^ <Ul3 IjLjw 4^-'j Vj C«9_j)' 'ids ^ c^^Jd V <UI 

AiLL^ta O'jL^ c^^Jd 


C«3j)' Oj^j ^Jlsl'j ^gili)' ^1*!' iJjif Old flO^-lj ijA Vj j^aJ' ^gd JP j°- ^ l^lil'j 

O' <d Oj*i lfl~Oi« C«3jl' OjSsj Ola OIj ^gili!' (»l*J' ^J*ld (*-J d]j c£' ^ <Oijj l*~^J^ 

j«XpJ dll' 4^^-j iiX^waj j : ..,»d' Jl^- j~JpJ OJ' t-fi~><_Jd k' 0^ j(J jV' (*l*)' ^gd jj 

;01' Oa^j Jil.aol' (JId la ^glp £~-jd' twJl^~ 

(01' Oa^-j iXa^aJ Id*)!?* 01' Oa^-j <*Jl*>jj ^g)' .AdP (*l*J' 

Old O'jdi!' ^jp 'j' jd?-J l!?Lx?-J JjV' fUJt ^gd £i^*J' i £ 2 jj O' 01' Oa^j k_A»a^d ^g)' >AdP <Ad*i (^' 

•Aj.la C«3 jJ'j ^gih!' ^*1*1' Js 3U?J' 


dd£ Ojid 


a w< Jf 


J—: T ‘ ■ f 


From the aspect that, it is not possible to perform during this time-frame 
except one Hajj, it is a miyaar, contrary to Salaah, because in one Salaah 
time it is possible to perform different Salaats. 

The second thing is that Hajj becomes fardh only once ever in the lifetime of 
a person; so, if he catches the second year, and the third year, then the waqt 
(time) is spacious enough for him to discharge (the obligation of Hajj) in any 
time that he wishes. However, if he does not catch the second year, such as 
by dying (before then), then the time is constricted, and it is necessary for 
him to discharge it in the first year. However, Imaam Abu Yusuf <ulp dill 

has taken into consideration the aspect of the constriction of time (i.e. he 
has looked at the fact that this person can die within the very first year that 
Hajj is fardh upon him, and has based his ruling on that), and Imaam 
Muhammad dJp dill i**-j has taken into consideration the aspect of 

spaciousness of time (i.e. he has looked at the fact that Hajj is only ever 
fardh once, and a person has his entire lifetime to perform it, and so he has 
based his ruling on that). This is derived from what the author dJp dill i*>j has 
said: 
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"From the first year, the months of Hajj are specific according to Abu Yusuf 
dtip ail (i.e. he must perform Hajj during the very first year that it is fardh 

upon him), contrary to Muhammad <ulp dill 

What he means by this is that, according to Imaam Abu Yusuf dJp dill it 

is necessary that the person discharges the obligation of Hajj in the very first 
year that it becomes fardh on him, and he bases this on ihtiyaat (caution), in 
order to avoid fawaat (missing out on discharging the obligation), because 
living long enough to reach the second year is something that is doubtful, 
and the time is long. 

According to Imaam Muhammad <ulp dill the person has been granted 

concession to delay the discharging of the obligation of Hajj until the 
following year (or following years), on condition that he will not miss out on 
discharging it. 

SilgJiJl Ii~*>l3 JjSH ^l*Jl fb ijj f Iil3 j«jV' ^ Sj-ojj 

^3 Iu^aj ddilgJa <up ^UJl ^ flbl lil f dill *w^-j ^1 4dP 

ddla*)lp ,0ljil jl Oj^Jl >AdP *i! j^jtd dill ‘•Wd’-j .AdPj 

tiUai jlp hbl OjSo ^il UiT 


(JiJl d«j d-Jl Jblkld 

Jp jill j^P £t?dl £*jy Jjij Ob <LJl JjAitaj ^tsxJl dl Ajjf p&p" iJL* 

JjjJl j£- £fld ddl3 JjjJl C-d_Jd Jli lil la i3*>ta : id 

J«id a-Ip O' ^—-^sd <tjLd di*i llsdl j^jdiJl ^jP Lai* dill ^yOlOJl Jl3j 

43j*ad 


^tsdlj CdbLdJl ^ J?jO) jA jUa^l '**■* :Ui5 
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IjLjw ajjS "^ Jbti (3^jajlj jlauJl dlS*Uj £t?d' d' J^Abxl'j 
*>f3 3 *>LaJ| Jbti Ujt <UjS" ^aIIS"A«J l JjAltoJ ^j»a!I Jbti 

01 lASUj S'^LailS'JiJl 


jf jli^Jl 'Otf OLj Jb £j.0> c«3jad'j Jjliidl oLwi«Jl ^j3 UJ j»j 


The fruit of the disagreement (between them) becomes apparent when it 
comes to the issue of sin, because, if this person does not discharge the 
obligation of Hajj within the first year that it became fardh upon him, then 
according to Imaam Abu Yusuf ^ <&' 3^-j, he becomes a faasiq and his 

testimony is rejected (Ire becomes mardood-ush-shahaadah). Thereafter, if he 
discharges the obligation within the second year, the sin is lifted from him 
and his testimony is once again accepted, and this is the case regardless of 
which year he discharges it in. 

According to Imaam Muhammad <u1p ‘till he is not sinful except at the 

time of death (if he had not discharged it), or when the signs of death 
appear, but he does not become mardood-ush-shahaadah. However, according 
to both of them, no matter which year he discharges it, it is regarded as adaa 
and not as qadhaa. 

The audror says: 

"And it (Hajj) is discharged simply by an unrestricted intention, not by the 
intention of nafl." 

This is on account of its being obscure, i.e. if the Hajj is discharged by an 
unrestricted intention, such as by the person saying, "I intend Hajj." it will 
be regarded as referring to the fardh Hajj, contrary to if he were to say, "I 
intend to perform a nafl Hajj." for in that case, it would be regarded as nafl\ 
not as fardh. 

However, Imaam ash-Shaafi'ee aJp aiii a^-, says that even if he makes the 

intention for nafl, it will still be counted as fardh, because he is a safeeh 
(foolish person, incapable of logical thought, hence he would make such a 
foolish decision) and therefore he is restricted (juhfar 'alayhi , i.e. he is like the 
safeeh who is restricted from using wealth as he wishes, but rather, a wall will 
deal with the transactions on his behalf, taking care of him) and his 
choosing (it to be nafl) will not be accepted. 
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We (the Ahnaaf) say: "This would nullify the choice (every person has) 
which is a shart (condition) in all 'Ibaadaat as well as Hajj." 

The summary of all this is that, because Hajj resembles a miyaar as well as a 
%Joarf, it takes a resemblance from each of the two, and therefore, from the 
aspect of it being a mijaar ; it will take a resemblance from fasting and thus it 
will be discharged by an unrestricted niyyah (intention), just as fasting (in 
Ramadhaan) is, and from the aspect of it being a %parf, it will take a 
resemblance with Salaah, and thus it will not be discharged if the niyyah 
made was that of nafl (optional), and it is necessary to be understood in this 
manner. 

Thereafter, once the author completed his discussion on mutlaq and 
muwaqqat , he now commences his explanation on whether or not the 
Commands (of the Sharee'ah) are directed at the Kuffaar or not, so he says: 

(0*>babuJlj Obji*)l £jjJL<dbj OlsjVb j^Slb Oj-bbx* jbi^Jlj) 

:J\*3 J urufj 0 u£U VI V J oUjVU ySf' oSf 

ijlaT Ijiil jHJl Igjj b 


j jl , 0 b*dJ bill jl <u!p OUjV' obiil iljj UJls 

CJIS* li! Obji*Jl Objibdb JjJl 

*W^-j Uw~*> ^Jjl jbiSOli ^^^bcjl j^-jllj sbUl 

Lalj .A ; .g«»U <Lbjaj Sjjtia V spl^jjVl J 7 P (j^bU Sj^t 3 ®*bP bbljbi^jlj OV ,4ill 

S-lj.ilJlj £jjl LwJ LLabb la ,» g«a J»abcj dl IwJ 4jib ^ 0 *>babuJl 

o^b^ll <l!p Lil iJlj bJ V dl^Ca jjj^Jlj j^xil bSj«Pj Sjl^-Vlj 

bJ aUJlf bJ Axils'j^Jl 

bllj^lS"j*^!lj^lj tbla.!^j*J6jlai OjS(J <bj^dl (j)>b UJ]j 

The author says: 
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"The Kuffaar are addressed with the command to have Imaan, and they are 
(also bound) by the legislated matters (in the Sharee'ah), like the prescribed 
punishments, and the transactions." 

This is because the command to have Imaan, in reality, is not addressed 
except at the Kuffaar. As for the Mu'mineen, like in the Aayah: 

{"Oyou who have Imaan, bring Imaan..."} 

Then, the intended meaning of this is to have firmness upon Imaan, and 
istiqaamah upon it, or, the intended meaning is that the heart should 
correspond to the tongue, or similar to that. Similarly, they are more 
deserving of die prescribed punishments because the prescribed 
punishments, which are the hudood (literally "limits") and qisaas (retribution), 
if they are imposed upon the Muslims for the sake of the world running in 
an organised manner, and for the benefit of remaining, and to deter people 
from sin, then the Kuffaar are more deserving of this, especially according 
to Imaam Abu Haneefah <ulp dill because accoding to him, the purpose 

of the kaffaaraat and the hudood is to deter people from perpetrating sins, 

(and they are not for the purpose of) concealing or removing sins. As for 
mu'aamalaat (transactions), then this applies between us and them, so it is 
necessary that we deal with them (in business dealings) as we deal with one 
another, with regards to buying, selling, leasing, etc., except for alcohol and 
swine, because that is mubaah (permissible) for them but not for us, and this 
has been pointed out to by Rasoolullaah aJp dill Jup when he said: 

"Khamr (alcohol) for them is like vinegar for us, and khingeer (swine) for 
them is a like sheep for us." 

They are commanded to pay the jiqyah so that their blood becomes like our 
blood (i.e. it becomes haraam) and their wealth like our wealth. 

^3 33-IJ3' jp- ^3 ®*>La!Ij ^L^all jAj Jlj OjJpbt-a jla^Jl 01 

iliispl iJjSj Jyijjtj ^g~3 dill twj JjlflJb fl^Vl 

dJjil OUjV' Jw^I iUisPl itipj djjjjv 

I pjtbj dh IIjJlI jui ^3 U 
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s J5 43 1 <UJgJ j AgJl flSU^-U ^jJ»U!£jtgh ^v 5 Ali ^ 

AUJifj v_JgL ^Ao^-Sl' 


(Ja*J\ AiP dllA ^3 Ua!I ^ 1 ^"' ^3 


jSStij tjj(j*Jl ^LLa j-° ^>£**11 JUP Lid LJAi! ^ OUL*)l s-bb OjJpbx* 

<lUl ^Uk^-j 


a ji^jl i!b- <bw2j JJL> j*J UJ <Ull <U^-j i4 MLxJ' j*i ^jiHJ iwJaP djal^a a A»j 

^yw Ob Ijjjf lAlS ,Ua!I d^SM ‘-r'J^'J ^yw ^ ^*SU»>V' A*j l£il*a3 ^j^ryi 

Ol^Lxi! bu> ^2^Aa jAiLs .IjL^ j*j Ij^aT ^ 


The autiior says: 

"And widi die Sharee'ah, in that they will be taken to task in the Aakhirah, 
and there is no disagreement upon this." 

What he means is that the Kuffaar are addressed by the commands of the 
Sharee'ah as well, which is fasting, Salaah, Zakaah, Hajj, in the meaning that, 
they will be taken to task (for not discharging these duties) in the Aakhirah, 
and there is unanimous agreement regarding this between us and Imaam 
ash-Shaafi'ee <ul* <&( because they (the Kuffaar) are punished for not 

believing in these fama’idh and waajibaat just as they will be punished for 
having not believed in the actual Imaan itself, like Allaah Ta'aalaa says: 

{" What has causedyou to enter Saqar (Jahannam)? They will say: "We were notfrom 
those who performed Salaah, nor did we feed the poor ." } 

Meaning, we were not from those who believed in the obligatoriness of 
Salaah and Zakaah. This is as they (the 'Ulamaa) have said, and I have 
explained this issue in further detail in at-Tafseer al-Ahmadi. 

The audior says: 

"As for the obligation of discharging (these duties) in the Dunyaa, then this 
is the opinion of some ('Ulamaa)." 


153 



Meaning, they are addressed with the command to discharge the 'Ibaadaat 
in the Dunyaa also, according to some of the Mashaayikh of Iraq and most 
of the companions of Imaam ash-Shaafi'ee aJp 4ut 5^-;. 

But, this is an enormous mistake of the people, because Imaam ash- 
Shaafi'ee 4dp did not say that if they discharge (diese duties) it is valid 

whilst they are in the state of Kufr, and nor did he say it is waajib upon them 
to make qadhaa of it after accepting Islaam, so what then is the meaning of 
"the obligation of discharging (these duties) in the Dunyaa"? For this reason, 
they have interpreted his speech to mean diat the meaning of the 
(commands) being addressed at them is that it means, "Bring Imaan, and 
thereafter perform Salaah." So, Imaan has been hidden (in the sentence) as a 
necessity, followed up by 'Ibaadaat. 

jl3 Islfijl Iftibbpl iljjjjtj US"flSLaJl JjO IjSj ^ a»UP Ojdb-IJj ^gjf 43ywj 

^ 'jj4P Ul UbJl ^ ObLdJl tbb 


^ULaJl \Xlt JjObiJ ^3 ^3 Jm 3 La 4jlP 

(ObL*)l jd la ^lib 

Jie JsjiLJl ObL*Jl s-bb djJpbxj jlfl^ll Of Ul all 

4«Ap 4ljiL! b ^jp Olfaii^o U>q->13 , ^''j 

: ^1 4£*j ilxj 


iijpihf ^ ob ,4&i jpj Jlj din *|j ait i of Ji jif ^ ujl 

(*4^ ^4*4^ 




OUj)!' Jjc Ol^Lxib V ^-*jb 4jl3 


4j IjjlS"*1?"' jd JsjiLJl Ui3 OUjV' lafj 
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<L^-L»a ^9 £jJii 4ill <U^j oi<«iig»l' £j£ L«Jj 

The fruit (of this disagreement) is that, according to him, they will be taken 
to task in the Aakhirah for having not performed Salaah just as they will be 
punished for not believing in it, and this is something on which there is 
unanimity. So, if they were not addressed by the command to discharge 
these 'Ibaadaat in the Dunyaa, then why would they be punished in the 
Aakhirah for not having done it? 

This is the most of what has been mentioned in at-Talmeh (the shark of at- 
Tawdheeh ) regarding this issue. 

The author says: 

"The correct view is that they are not addressed by the command to 
discharge those 'Ibaadaat which have the possibility of dropping off." 

What he means is that, the correct Madh-hab according to us is that the 
Kuffaar are not addressed by the command to discharge the 'Ibaadaat which 
have the possibility of dropping off, like Salaah and fasting, because they 
drop away even from the Muslims in the cases of haidh and nifaas , etc., 
because Rasoolullaah said to Hadhrat Mu'aadh <up 4&t 

when he sent him to Yemen: 

"You will come to a people from the Ahl-e-Kitaab, so call diem to the 
Shahaadah (testification) that there is no Ilaah but Allaah and that I am the 
Rasool of Allaah. If diey obey you (in that), then inform them that Allaah 
has made obligatory upon them five Salaats in every day and night..." [Al- 

Hadeeth .] 

This is a clear statement showing that they have not been made mukallaf to 
discharge those 'Ibaadaat except after bringing Imaan. 

As for Imaan, then, because is does not have the possibility of falling away 
from anyone, there is no doubt that they have been addressed by the 
command to bring Imaan. 

After the author completed his discussion on the types of amr, he 

now begins (a new discussion) on the types of nahi (prohibition), so he says: 
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(<dji jJbj <U«J) 


JJIS31 


(J*£> V £*>Uu^' J-~-> {J k 

(J&Ljj jAj 0 Jail <uSl j^bxJ' <UjT^9 yi^lS' O' ^xi 

Ja-Zj jAj ,J*9l dlSCa ,J>*£> :aJj® ‘b' j[S^ O'ijJj)' 

*»3jpt<d'j IwJUj'j V—Jsl^S-J' 

*u>>v?“ 5j 3jZfi <UP ( j^uOJ j^jjJ' <uL^ ^juJb *U]j) 


OJLSAS"j^S?' J^- O' US",j^uJ'j slO^xij' jfp UOJ 


U^-W J£j 4jJ(J jf <Uj«J ^.*9 La] <U' jAj ^JiSl ^Ldf tw..OTJ OU~>ii ^gJ' ^9 O' jjJlp] j*J 

;4jjiL) <L«J La ^glp i*Jj' jLa 9 01Pp 


An-Nahi (Prohibition) 


The author says: 

"And from it (i.e. khaas) is an-Nahi (prohibition), and that is saying," i.e., a 
person saying, "to another, regarding himself as being higher (i.e. higher in 
authority, etc.), 'Do not do (this)." 

What he means is that nahi is like amr in that it is part of khaas , because it is a 
term used for a specific, known meaning, and that is (in the case of nahi): at- 
Tahreem (to prohibit or make something haraam ), and the rest of the 
restrictions are like what has passed when it came to amr, except that he has 
used the words "Do not do" in place of the word: "Do." And this nahi 
encompasses the second-person, the third-person and the speaker, and it 
encompasses ma'roof and majhool. 

The author says: 

"It necessitates that the quality of ugliness or badness exists within the thing 
being prohibited, as this is necessitated by the wisdom of the prohibiter." 
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What he means is that a wise man ( hakeem ) will not prohibit something 
unless it is from that which is shameless and evil, just as when it comes to 
amr, the wise man will not order except that which is good. 

Thereafter, know that nahi has different categories or types which are 
proportionate to the level of the badnesss (or ugliness), and that is, either a 
thing is qabeeh li-'aynihi (bad in and of itself) or qabeeh li-ghayrihi (bad because 
of something else), and each of these are of two types, so they are four types 
altogether, as the author explained with his statement: 

j* f a* 

(4^*1 Oj^j O' Id) 
^Jaij 4Jli OjSj 
(t:OlPjj oJUij) 

O' ja ^5bllj ■Sjjj jiaJ' <UI 

ajj^j Vjj ijj 

( fl J^ j') 
c.3lap 

:OlPjj oJJij) 

£jJ'j ,<UP kiJLiw Laj*i AiP ^~*d' 0l« JjV' O' 

T Jo*)' ^Jb <UP l^Laj OL^-Sl' ^ 44P <L3 Oj^J la ^li)' 

(fr'UJ' C-3j ^J'j _^sJ' j^xJ' 
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‘UjJ la Jlia j £&.jId j Oilll q-JjJ ^ip 4 *)jSM ilia? 

jjS^a i)\j{& ^3 OSf <ulp 2ji *J jj JiiaJlj 4*«£j J-^?l ^ jA 

<W~L«J ^ J jjixi I ^ g 


l*j]j *>ldP ^~j3 jA ^yt«J <Ul!l J& (^ £s~^ 0*i IPj~i ‘UjJ ^j 3 id Jlla ^xJl 

OiA^P JlaJ jj^wJ Jl«j (Jf® ^«*Jl j~*3 cM <US 


The author says: 

"And it..." i.e. the tiling which is prohibited ( al-manhi 'anhu), the thing which 
is understood from the prohibition, "is either qabeeh li-'aynihi (ugly and bad 
in and of itself)", i.e. its very being is ugly and evil, without even looking at 
its qualities and accompanying factors. "And that is of two types: (according 
to) meaning and (according to) the Sharee'ah." i.e. the first type is qabeeh li- 
'aynihi from the facet that, it was placed for something that is evil logically, 
i.e. its evil can be understood by logic without looking at what the Sharee'ah 
has said about it. The second type is such a thing that its evilness is 
understood because the Sharee'ah has said so, and if it hadn't, logic would 
have deemed it to be permissible. 

The author says: 

"Or ( qabeeh ) li-ghayrihi (such a thing which is evil because of something 
else)." 

This is coupled to his statement: " li-'aynihi" 

The audior says: 

"And that is of two types: descriptive, and concomitant." 

What he means is that, the first type of that which is qabeeh li-ghayrihi is that 
in which the badness is a description of the prohibited tiling, meaning, it is 
bound to it and does not depart from it, like a description. The second type 
is that in which the evil accompanies the prohibited thing sometimes and is 
not present with it at other times. 

The author says: 

"Like Kufir, and selling silk, and fasting on the Day of an-Nahr, and selling at 
the time of the call (i.e. Adhaan)." 
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These are examples of the four types, using the order of laff and nashr 
(explained earlier on in this book). 

Kufr is an example of something which is qabeeh li- 'aynihi (evil in and of 
itself), in placement, because it was placed for a meaning which is evil in the 
very root of its placement, and logic deems it to be haraam even if the 
Sharee'ah had not mentioned anything about it, because the ugliness and 
evilness of bein ungrateful to the one who bestows favours upon you is 
something that is understood by die intellects that are sound. 

The selling of silk is an example of something that is qabeeh li-'aynihi , 
according to the Sharee'ah, and that is because bay (selling) was not placed 
in language for a meaning that is evil, which the intellect deems to be evil, 
but rather, the evilness in it is because the Sharee'ah has defined bay' 
(transaction) as the exchange of wealth for wealth, and silk is not wealth 
according to him. 

UJjj d) SiLp «L*jiS ^3 019 lfljJi! ^9 id Jlia 

dyuj ^yxd' 'daj l^P d" 43LI? yxJ' O' 

jUa3 j£U uuej sj^d' uuejj ^a)' ^ '** 4 ! 

il^jjj' U)]j ^9 iLd Vj 4Plb ^9 <Ul9 jid' ,£jjdJb fjk jdj lJUl3 

'JLa j* CJlS" OJj 14)19 Ol9j*i' Jp SSLal' ,ajUa3 <_^rs~3 JjutJl 

Jj S.X*A9 j*-l9 I 4 ! IjIju ^ C«9_jJ' llaj' 

iL~9*^b »LjaaJl 


Similarly, the Salaah of a person who is impure ( muhdith ) is evil because the 
Lawgiver has excluded the muhdith from being fit for discharging it. 

Fasting on the Day of AA^ris an example of that which is qabeeh li-ghayrihi , 
in a descriptive sense, because fasting in and of itself is an 'Ibaadah and 
holding back (from food, drinks, marital relations) for the sake of Allaah 
Ta'aalaa, but it is haraam because of the fact that the Day of Nahr is a day in 
which people are the guests of Allaah Ta'aalaa, and to fast is to turn away 
from that, and this meaning is bound (to it) on the level of a description for 
this fast, because time enters into the definition of fasting and the 
description of a part is the description for the entire thing, so it is spoiled 
and he is not bound to commence (it), contrary to a vow ( nadhr ), because it 
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(the vow) in itself is obedience, and there is no corruption in naming (i.e. 
there is no corruption in a person simply naming a certain day to fast, as a 
vow), but rather, the fasaad (corruption) lies in the action (of fasting on the 
Day of Nahf), so it is necessary to make qadhaa of it (this fast that was 
vowed to be performed on the Day of Nahr, it must be made qadhaa of on 
some other day). It is also different from Salaah performed in the makrooh 
times, because even though it is from this type as well, but, the ivaqt (time- 
zone) does not enter into its definition nor does it act as a mijaar 
(container) for it, and thus Salaah performed at those times will not be 
invalid, but will be makrooh which becomes binding to perform once it has 
been commenced and ivaajib to make qadhaa of if that commenced Salaah is 
then spoiled (i.e. the person's wudhoo breaks, or he breaks the Salaah, he 
has to make qadhaa of it). 


iSijJ <U3 OSf 


'J $3 f* J\ 'j*^ 


Jax>_ <u p oJbLuj ^yuJl djjj U-3 OL^SM J&*>. ^ £s~S' 

iuiLo ^ ^bil Oj^j Ob JjjjSaSl ^3 *bc<*?dl LS *~‘> 'ij b>~3 OL^SM 


y>-\ ^b Jj kuad' J\ (J 'ij UJj 


' Am OJLhJ' J-Oj *^S 

O' j£oJ jAj ,C^i*i' J^"Sl bOjj jfi <Uiaj 

Oj.b ^iSS'j ,c^i*i' OjiXj j^^Sl .Aarjj Ob OJi~> 

jAj j-d' OJLLa J*0> UOjj ^'i ^ 4PjjOOa j£jSS' tS® '*fSj 

Oj>b jAJbil <u*jis ilia ^ Jj jJiil kiJLla J*0> OjiXj 3Sb*a!l Ob SShjail js- oJbiy 

aJ j£-~i Ob aSLail 


B<z)f (transactions) at the time of the call (i.e. Adhaan) is an example of 
something that is qabeeh li-ghayrihi. , in terms of an accompanying factor, 

160 



because bay' in and of itself is a matter that has been legislated (permitted) 
and which results in possession (of the item). It is haraam at the time of 
(Adhaan) because to engage in bay' at the time of Adhaan is to leave off the 
obligatory rushing to the Jumu'ah, as mentioned in the Aayah: 

{"do hasten to the Dhikr ofAllaah and leave off bay'..."} 

This meaning is from that which accompanies bay' sometimes, in the case of 
a person selling and leaving off rushing (to the Jumu'ah), and it is separate 
from it at other times, such as if he rushes to Jumu'ah and engages in bay' 
along the road, such as by both the seller and the buyer bodi riding on a 
ship that is heading to the (Masjid). And also, in the case of a person not 
engaging in bay' but also not rushing to Jumu'ah, but rather, engaging in 
some futile activity. 

This type of bay' is like the bay' done forcefully: it results in possession (of 
the item) after taking it. Similar to it is having relations with a woman who is 
in haidh. It is legislated (permitted to have relations with her) because she is 
married (to him), but it is haraam because of the harm (caused to both him 
and her), and that is something that is possible to be separate from the 
intercourse, such as there being intercourse without harm and also harm 
without there being any intercourse. 

Similarly, Salaah performed in a land that was forcefully seized is legislated 
in itself but is haraam because of the fact that it is making use of the 
possession of someone else, and that is something that is separate from 
Salaah such as by there being Salaah without using the property of someone 
else, rather, widiout using the possession altogether, and there can also be 
using (the land) without Salaah, such as by him living in it and not 
performing Salaah. 


J* $3 ^ ^ dl y~i df aljt Ulj 

:J\i3 


(jjSn j* gt juiSn 


jJcj <L£b l^Jbw l« J 1*3Sib 

iljj Jjyj l^JLalsj IgJbw c~P; ojJjj Ujllj Jb 

*LP fldjs ^P l? Ip U&jzj O' 
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<l!b- 43*^ ^s> JJjlJl ^>13 lil Vj ^Jil' l? 1p ^JL 

JJ^Jl ^LiiJ J«a 3 4jf SjJii 


(bu?j <0 J-^jt ^ill j^U- *ij 4-Pj-iJl jj^SM ^Pj) 


After the author completed his division of nahi, he now intends to make 
clear what nahi falls into the first type and what nahi falls into the other type, 
so he says: 

"Nahi (prohibition) from al-Af aal al-Hissiyyah (physical actions) falls into the 
first type." 

The meaning of al-Af aal al-Hissiyyah are those tilings which, their meanings 
were known from old, before the Sharee'ah mentioned anything about it, 
and they remained upon their states, unchanging through the Sharee'ah, like 
killing, and fnaa, and drinking khamr (alcohol). These tilings remained upon 
their meanings and their forms after the revelation of the prohibition (of 
them). They remained upon their (old) condition. The intended meaning (of 
al-Af aal al-Hissiyyah) is not that their prohibition is physical, known through 
the touch or feeling and not dependant on the Sharee'ah, for the 
prohibition from these types of actions - when used unrestrictedly and when 
there are no preventative factors - falls into what is qabeeh li-'aynihi , unless 
there is some evidence to the contrary, like intercourse during haidh is haraam 
li-ghayrihi (because of something else) despite the fact that it is a physical, 
sensory action, and this is so because of the evidence. 


The audior says: 

"And the matters of the Sharee'ah fall into that which is connected to it as a 
description." 

JwaJl ^JLSl cA Jb^Sf' aJjS Jda* 

IgJbw “kpjJij! jj^Slb 4<bf f & bL^j ^Ji!l 4J 

^ jA 013 SSCallj ijjj *bc 

Jujl iiJiLa <ufp OUjjj jA 4*>bAJ(j OJjjj 

Jujl dJiL-a J1 ‘Uffe 1 ' l£~lp OJjj J sjj& JbJb 

cJJi 4»Uj(j 4^-Sl(j <ufp Objj ^jLuJb 
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JJjJi Ji lit ^ J(i*>U?)n X& Jus^i flJL* j* 

Uua^l C-~J ^JiJl 3SLtf>j ^JShd'j j£ bx-^ 


(^ y>3 M J^V. **3 J* J***. *^) 


liSbsM Jl*iSM j£ ^Jl ^ 0? jAj Ua~>j <UIjj Sjs^V' l? 1p JJi 

This is coupled to his statement regarding al-Af,aal al-Hissiyyah (physical 
actions, or sensory actions), and what he means is that, the nahi (prohibition) 
against al-Umoor ash-Shar'iyyah (those matters the meanings of which 
changed after the Sharee'ah) fall into the category which has evil attached to 
it as a ivasf (description), i.e. it is carried upon (the meaning that) it is qabeeh 
li-ghayrihi (evil because of something else) as a description. 

The meaning of al-Umoor ash-Shar'iyyah are those tilings which, their 
meanings changed after the coming of the Sharee'ah, such as fasting, and 
Salaah, and bay' (business), and ijaarah (leasing). Because, the original 
meaning of sawm (fasting) is imsaak (to hold back). The Sharee'ah added 
extra meanings to it. The original meaning of Salaah is Du'aa. The 
Sharee'ah added tilings to it (i.e. such as qiyaam , qiraa'ah, rukoo ', sujood. , etc.) 
Bay' originally is just an exchange of wealth for wealth. The Sharee'ah added 
to it things such as both the buyer and seller being fit (to do bay'), and that 
the item being purchased be present (not absent), etc. Ijaarah (leasing) is the 
exchange of wealth for benefits. The Sharee'ah added to it that the thing 
being leased must be known, and the fee being paid must be known, and the 
time it will be leased for must be known, etc. 

The nahi (prohibition) for these actions, when it is unrestricted (i.e. when 
there are no corrobarating evidences or preventative factors), are carried 
upon the meaning of descriptive evilness, unless there is evidence which 
points out to it being qabeeh li-'aynihi (evil in and of itself), like the nahi 
(prohibition) against the bay' of madhaameen (i.e. the foetus inside the 
pregnant animal) and malaaqeeh (that which is still in the loins of the animal), 
and also the (prohibition against) the Salaah of a muhdith (one who is not in a 
state of imdhod), because the evilness in it is established necessarily. 

The author says: 

"So it is not realised in a way that nullifies the necessitated thing, which is 
the nahi (prohibition)." 
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This is a proof (the author is giving) for a different claim, and its explanation 
requires further detail, and that is, there is ikhtilaaf (differences of opinion) 
with regards to the nahi (prohibition) against al-Af aal ash-Shar'ijjah (those 
things which, their prohibition is known from the Sharee'ah). 

)cS JL*> Ls L*iLJi ^Aj ^. 'o vq <UJ :<U)' ^aSLiJ' Jliis 

<up 019 iL*J' jLs?-' ^1 13'Os* 9 JaaJ' ^*Lp iljj 0| : Jjij 

L^j bwjj Laj oul' bili j£j «J 0]j <lIp «9Uj <ulp OjLs^b 

IL^9 jt-jjJiJ :<d Jlfljj sl« jj^J' ^ 'ij US' 


C-~j UJI ^«a!'j jL^^b ^ J~9 ^b 

<0 JJa~i terj ^JiSl 'L* JjibxAi O' ^b!' <uX?- SjJjO? hUa^l ^ 

Jb" jLa^l i] jLa^V' JJa-jj Li jL p Lu*J l?x^2 ^jjJ' LPi lij <U*i ^iP' ^^gOssAal' 

A^woUj Lo £ 

Ijiaj *UP UyJ' JjUj O' JpUi' jLib c£' L*a- SjLdl' jA <L~*?d' JU9*}M jLa?>-19 

ja <U9 JjuJ' jL^-I Oj^j O' ijPjiJl Jl*9*i' jL^-'j ,<^5*1 <L>j Oj^»9 ^Jbtf dill 
Ja9 ObcoA^u Uaj , bu^- 4iP IPjAo^j <L9 Ujila Oj^-9 <UP Oili £jlOJl 
4LA ^ {J^i jbsPb b'tjJj <b'ij jL^Pb tpjjJLa JjuJ' bJLii OjSsj O' *il 

Jjty 5*^1 J d\Z IS jL^-V' V-J-Li' JUaSf' 

jLsa**i' ^ibj ^PjJiJ' jb^V' Jl3 'ij 4il' ^j*3L»J'j 

jAj 4jIp^ ^Laaid' Jiajj bwoj Li ^^a!' jLa 3 L*iu jAj l5 «*>aJ| 

'La ^ ilP’ jA 'La 

Imaam ash-Shaafi'ee aJp ii' said: "It necessitates that it is qabeeh li-'aynihi , 

and that is the complete." This was said as analogy on the first (type), as will 
be mentioned later on. 

We (the Ahnaaf) say: "The intended meaning of nahi (prohibition) is the 
absence of (doing) that action, attached to the choice of the bondsmen. 

So if the person abstains from the prohibited thing by his own ikhtiyaar (his 
own choice and his own volition), he will be rewarded, and if he does not 
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(abstain from the prohibited thing), he will be punished. If there was no 
ikhtiyaar (choice) in the matter, then that kind of staying away (from doing 
it) will be termed as nafi (negation) and abrogation, not nahi (prohibition). 

An example of this is: there is no water in a tankard, and it is said to the 
person, "Do not drink." This is nafi (negation). On the other hand, if it is 
said to him in the presence of water, then it will be nahi (prohibition). Thus, 
what nahi actually is, is the willful absence of doing the action (i.e. despite 
having the ability do carry out that action, you choose not to do it). 

Evilness is necessarily affirmed in nahi (prohibition) because of the Hikmah 
(Wisdom) of the Prohibiter (i.e. because it is obvious that One Who is All- 
Wise, if He prohibits something, it's because that tiling is evil). So, it is 
necessary for this evilness to be realised in a manner that does not nullify 
the necessitated tiling, which is the nahi, because when something is qabeeh li- 
' aynihi then the nahi changes to nafi (negation, i.e. because something that is 
qabeeh li- 'aynihi is baatil, and impossible in the sense that it cannot exist 
according to the Sharee'ah) and the ikhtiyaar (choice) becomes nullified, 
because the choice (in this context meaning ability) of every tiling is that 
which suits it. 

So, the ikhtiyaar (choice or ability) of the sensory or physical actions is the 
physical ability, i.e. the person is capable of committing yinaa by his ikhtiyaar 
(choice and ability), but he abstains from it, looking at the nahi (prohibition) 
of Allaah Ta'aalaa. The evilness then is li-'aynihi. The ikhtiyaar. , when it 
comes to al-Afiaal ash-Shar'iyyah , is that the ikhtiyaar of the action therein 
must be from the side of the Lawgiver, and with that, He has prohibited 
from it, so it is permitted and prohibited at the same time, but something 
cannot be prohibited and permitted at the same time except if that action 
has been legislated in terms of its origin or basis, and in terms of its being, 
but evil in terms of its description (i.e. associative factors). When it comes to 
these al-Afi,aal ash-Shar'iyyah , then simply the physical or tangible ikhtiyaar is 
not sufficient, unlike how it is in the first category (i.e. al-Afi aal al-Hissiyyah). 

Imaam ash-Shaafi'ee when he speaks about the "completion of 

evilness", i.e. qabeeh li-'aynihi, then the Shar'i ikhtiyaar leaves and only the 
tangible or physical ikhtiyaar remains, but that does not benefit us (when it 
comes to al-Afi aal ash-Shar'iyyah , because physical or tangible ikhtiyaar is not 
compatible with al-Afi aal ash-Shar'iyyah , because each of two has its own 
ikhtiyaar that suits it), so then the nahi becomes nafi (negation) and naskh 
(abrogation), and the necessitator is nullified due to taking into 
consideration the necessitated, and that is very bad (i.e. nullifying the 
necessitator because of the necessitated is evil, because then it contradicts its 
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purpose, because when the necessitated is nullified then so is the 
necessitator despite it having been established). 

yx. Jl dlS" J^Sf' f> 

0? Jlufiy lb JjA*d Vuey £jj»ha jf Ujj-i.0 

Oji jl~£b APJjmwS i jj^SM flAA jlS \iup j fljOd <UPjmJ| (JlxsV' 


'bAj .A^-Sl <L£jbuJ' AjL*j yxA~j J«ia3 <U3 JUj Jla <L£jbw jA IjjjJl 013 

£ US UwIj Ob^^xil y AJli jLsPb 

Thereafter, he completed Inis discussion on the rule which he laid down (i.e. 
that the nahi or prohibition against al-Af aal ash-Shar'iyyah is carried upon the 
meaning of being qabeeh li-ghayrihi in terms of description), so he said: 

"For this reason, ribaa (interest) and all other faasid (corrupt) transactions, 
and fasting on the Day of Nahr, are mashroo (legislated) in terms of their 
origin but not legislated in terms of their description (i.e. accompanying 
factors), because the nahi is connected to the wasf (description, or 
accompanying factor) and not the asl (the root, or origin). What this means 
is that, because the nahi against al-Af aal ash-Shar'iyyah necessitate that they 
be qabeeh li-ghayrihi imsfan (evil because of something else, a wasf (description) 
which is evil and which is inherent in it), then, these mentioned things are 
legislated in terms of the asl (root) but not the wasf (description), because 
ribaa (interest) is the exchange of wealth for wealth but with an increase 
which is binding because of the contract, on one of two parties. This is 
legislated in terms of its being, which is that of the exchange of something 
for something else, but the fasaad (corruption) in it is because of the wasf 
(description), which is the stipulated increase (in ribaa). 

jf <U3j <U*2£ib .hjJL» ^JlS'flA^ibiJl Jb- '*^Aj 

dyxjj j^xlb t3bbx^«*i^n Jjd jA <ufp ijibudl 


diUii f'-bjLs 0lAiljl! jb^Pb UwJj jbiPb PjjJLa j h 


jA jb^pb yf 3 Ajjf jL^Pb yxjS\ ^3*^ 


J^>Slb V ti^jlb diii JT Jf JjAxi ASL^aJl j£ 
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j?x}\ O' jAj <Ull <W^-j <uL«^- LS^ J“^° <J(j~' > '**^ 
j^Sjlp tUjJ ^JLil ^Ip Jj fljJti ^Jiii ^JLp ^5j j*J U^a 01 ^a A-PjjJl JUsSl' j* ^jbwJl 

•>J^J 4il' kUt^-j ^.<j:.|g»fl «UP k-Jl^-13 

^^iJl jp jl?wa £)&J ^-3*>Uij j~aUlJlj y* J' £«J jp 

k_J*>L^f ^3 la jjSj iij^wia ,SSls*Jl jf J^Sf' 0_J^J O' JJ> ^»lP j£xll3 

<Uj^- Oj^j Of j^a j»lP ,Ol^aSfl ^l^-jf ^3 la jAj A^-jila ^~3*>\^J'j , £l>*i' 

OjJsLa^J' 'kfi j?- ji Aj'jpJi 


<U^wa ^»*u) bU 01^3 jl^uoJ' Jjj^iaj l5^' LS^ dj” 4 ^ 5 - 0 (jP iU^Jbj 


This is the same state of the rest of the faasid (corrupt) transactions, like 
selling with a condition which is not necessitated by the contract and in 
which there is benefit to one of the two parties (i.e. for the seller, such as the 
seller selling a slave to a person on condition that the slave still continues 
working for the seller for a month, or for the buyer, such as the buyer 
buying a cloth on condition that the seller sews it into a qamees for him) or 
the item (being sold, such as by placing a condition upon the sold item, for 
example: selling an item on condition that the buyer does not give it away, 
or sell it, etc.) which is from the people having a right (i.e. such as if what is 
being sold is a slave, which is a human being, thus having rights), or selling 
khamr (alcohol), etc. 

All of that is legislated in terms of its being, but the fasaad (corruption) lies in 
the added stipulation, so after taking it, it results in ownership. 

Similarly, fasting on the Day of Nahr is legislated in terms of its being saivm 
(fasting), but it is not legislated in terms of its description ( ivasj ), which is 
that of turning away from being (on this day) among the guests of Allaah 
Ta'aalaa (i.e. by eating and drinking). Thus, the nahi in all of that is 
connected to the ivasf not to the asl. 

Thereafter, there is a hidden question that is posed at Imaam Abu Haneefah 
<u!p ail which is that, selling a free person, or madhaameen (that which is in 

the loins of the male animals), and the malaaqeeh (that which is within the 
wombs of the animals), and the nikaah of mahaarim (relatives with whom 
marriage is haraam ), all of this is from al-Af,aal ash-Shar'ijjyah , despite the fact 
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that they do not fall into the category of qabeeh li-ghayrihi , but rather, they are 
qabeeh li-'aynihi according to you (the Ahnaaf). So, the author dll 
responds to this by saying: 

"The prohibition against the selling of a free person, and the madhaameen , 
and malaaqeeh , and nikaah of mahaarim , this {nahi) is a metaphor that refers to 
(negation)." 

So, the free person is general, in that he can either have been born free, or 
he can be a slave that was freed. Madhaameen is the plural of madhmoonah , and 
it refers to what is in the loins of the fathers (i.e. the male animals). 

Malaaqeeh is the plural of malqoohah , and it refers to that which is in the 
wombs of the mothers (i.e. the female animals). Mahaarim is general in that 
it can the hurmat (prohibitedness) can be on account of being a blood 
relative or on account of being an in-law (i.e. such as a mother-in-law, 
father-in-law, etc.) 

In summary, the nahi for all of these things is carried upon the meaning of 
nafi (negation) by way of metaphor, so it is a naskh (abrogation, but what the 
author means here by it is "a negation", or, some say what he means is "a 
nullification".) because of the absence of its place. 

JUd' jA J^'" s ‘tiS" t 

Ola^wa jjfcj JloJ IJ~*wJ 

JcS- IxJ OjSo O' fis- Jbu JiflJ J 3 

bLJ SijLJ' <LLal^dl ^3 la O' JjiL j* 


So, the nahi here refers to naskh (abrogation, or nullification) for those 
legislated things due to the absence of the place of the nahi, because the 
place of bay' is wealth, and these tilings are not wealth. The place of nikaah 
is the permissible women and these women are haraam, according to nass. 

By the author using die term naskh after using the term nafi , it points out to 
their being near-synonyms (in the usage of the author). However, it is also 
possible that it can be the technical naskh (abrogation), because there are 
those who say that the raising of the original permissibity, and the raising of 
what had been done in jaahiliyyah and of what was in the previous Sharaa’i' 
(plural of Sharee'ah), that is termed naskh (abrogation). 


168 



Jo*)' ^\£j ij <Llal^d' ^ OlS*^ 5 3*>UJ'j j^-aUloJl £JJ oUijj OfS*j^xJl OSl 

<UbLJ' ObiSf' ^ Iq^omj <LLsl^J' ^ PIS'^>jbwil 


(<Jj*^' '.{ j^jUI ^3 4fl' Aj^-j (JlSj) 


<L~*?d' Jl*3*il JS" Ji OJUP O' ,<&' ‘U^'J <_JsUa OLj ft ^jf 1 

s'j~*> OXS- j?iA\ ^j~0 ia^-j UjJ' Aj>jPt2 , 4 ~«*J ^Ji!' J\ a£j~OAJ 4~PjUJ' JU3*i'j 

j' ‘Uja! ^Ji!' jAj ^Ji!' JU^J S^jlS 4jjS" Jl?- i£\ J»PUi!' JU- (^JiS' (JU^J) SljS 

Ju^j 4jji J-^"*i c£' ^ JjArfU 

Because the selling of a free person was in the Sharee'ah of Nabi Yusuf <ulp 
and the bay' of madhaameen and malaaqeeh was in the time of Jaahiliyyah , 

and the nikaah of some mahaarim was in the time of Jaahiliyyah as well, and 
some was in the previous religions. 

The author says: 

"Imaam ash-Shaafi'ee aAp <&' said, in both (cases) it goes to the first 
category." 

He now begins a discussion on explaining the Madh-hab of Imaam ash- 
Shaafi'ee aAp ail U^-j, i.e. according to him, the nahi in both al-Af aal al- 

Hissiyyah and in al-Af aal ash-Shar'iyyah goes to qabeeh li-'aynihi, so the hurmat 
of yinaa and of khamr , and the hurmat of fasting on the Day of Nahr, 
according to him, are all equal, by his statement: "With the completion of 
evilness." This is a haul (condition), which gives the meaning of faa'il (the 
active participle), i.e. in the state of him being the one who says: "with the 
completion of evil." And that refers to qabeeh li-'ay nihi. Or, the word used 
(qoivlan ) can be a maf ool lahu (object), i.e. on account of him saying: "with 
the completion of evil." 


(jH\ J> J> US US') 


JU^j SljS ‘UaJ fS’ ^bxl' JjHad' j-«Sn O' LjsJla jfi 0*i 

^yaJil' ufUii L ?ry> •Uald' a-J' Lmi iXa!' ^ jjSu *>\i 
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01 sUail ^9 ^Ji!l ftUasSl ^9 0*i j^*ib) ^5^' “U^ Utij 

s1j«*Jl ^s- \jj£j 


(^Uatil y& L gUj ipj j JLa i) e^j *A9 tU.tf *a <UP ; oJ' oSfj> 

<U%jj US',4aJL»- ^jjJl d Qaa9l ^ 0*i ;4Jj3 ^1 p ^ (JU^j S(j 3 tiji ^lp oilaP 

ysllaJl 


The author says: 

"Like we (die Ahnaaf) say with regards to hasan (goodness) when it comes to 
amr (command)." 

Because, our Madh-hab is that when an amr is unrestricted, free from any 
evidence to the contrary, then it falls into hasan li-'aynihi , (because of the 
saying) of the completion of hasan (goodness). Thus, fasting on the day of 
'Eid cannot be a cause for reward, according to him, nor can a corrupt 
transaction ( haye-faasid ) cause a transfer of ownership after seizure (of the 
item). He resembled the nahi to the amr, because like how nahi necessitates 
that the prohibited tiling contain evil, similarly amr necessitates that the 
commanded thing contain goodness." So it is necessary that they both be 
equal. 

The author says: 

"Because that which is prohibited from (manhi 'anhu) is disobedience, 
therefore it cannot be legislated ( mashroo ') because they are opposites." 

This is coupled to his statement: "(due to his) saying 'the completion of 
evilness." It is not coupled to his saying: "Because the nahi necessitating 
evilness (in the prohibited tiling) is a reality," unlike what the the literal gives 
the impression of. 

jL^Pb 01 US' fljtiTj JjJ jLsPb dll lMj JJi jAj 

ttfljjjij ^9 U~9 C*9JP J3j yj y~> Jjjillj tiajJiij flUa^ia 

(UjJb SjALaJ' <U f C~U' V Jl9 Idij) 
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OLSJ ia*ULa ^S> dill <u^-j ^yOLiJl £j\Mj6j ^ £jjJit lijS 

jp- T Lwi Vj <L*jLu tpjjJLa Oj^j V Lpj*i jl L~*?- dlS" <UP ^,g,;,o.lI <_£l 

L~»> *As <LAdwj ^»IjA- Ujll 0*i , Uylb 3 jALa<J| <UjA- C-~J V dill <u^-j ^ytSLiJl Jl£ 
Jli caa- Ujip l^j ^Juj dill olg^SlIj d^-^-Sn jptb l$iV 3 jaUa<J' dj» jP~ <w*J: 


I j4*fj Ld*J di*^*i IjJij sUJ' jr? (3^" 3®J 


Sfjjpj^Jl ^fp <u»lj ^^bljil ‘-r*' :OUjA- ^jjl VJ SjAUaJ' dAjA- c~£? 

JS^Jl ^jlb VS V oJdP ^j^l al^3 ,^'jll ^Js- 1§ajj a«.ji?jj! ^1 iayj 


J>-lidJl ^jill JS j—dl!lj iLiiJl jA djpljij ,UjJb C~~d ^l^Jb C~j U5"U*LPj 

jJjjl ^1 ^jiaAa UjJlj UjJl ^1 dyJgAa Ujjl ^^plji OV fciJLiij 5j,g .^1 


This is a second proof of Imaam ash-Shaafi'ee dJp dill d^-j in terms of its 

different ranks in rulings and effects, just as the first is a proof in terms of 
the precedence of what is necessitated by it and its stipulation, and the 
difference between the two paths is clear, and I explained the answer to 
both in what was mentioned earlier. 

The author says: 

"For this reason, he said that hurmat-ul-musaaharah is not established through 
%inaa." 

This is a commencement in a discussion on the views of Imaam ash- 
Shaafi'ee dJp dill d^-j upon a folded up introduction which stemmed from Inis 

saying: "So it cannot be mashroo' (legislated)." i.e. because the prohibited 
thing ( manhi 'anhu ) is the same whether it is hissi (tangible, i.e. its evilness is 
known even before being mentioned by the Sharee'ah) or Shar'i (its hurmat 
is derived from the Sharee'ah), then in and of itself it cannot be mashroo' 
(legislated), nor can it be a sahab (cause) for a different legislated thing. 

Imaam ash-Shaafi'ee dJp dill d^-j said: " Hurmat-nl-Musaaharah is not 

established through tgnaa, becausee t^inaa is haraam and disobedience, so it 
cannot be a sabab (cause) for receiving a ni'mah which is hurmat-ul-musaaharah , 
because it puts a strange woman among the mothers (i.e. it makes the 
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mother-in-law haraam , and some of the laws of hijaab to be dropped), and 
Allaah Ta'aalaa has favoured us with it whence He said: 

{"And He it is Who created man from ivater and establishedfor him kindred by blood 
and kindredfrom marriage."} 

Thus, hurmat-ul-musaaharah is not established but through nikaah , and there 
are four types of hurmat 

1. The hurmat of the father of the husband upon the wife. 

2. The hurmat of the son of the husband upon the wife. 

3. The hurmat of the mother of the wife upon the husband. 

4. The hurmat of the daughter of the wife upon the husband. 

So according to him, these four hurmats are not established except through 
permissible intercourse (i.e. nikaah). 

According to us (the Ahnaaf), it is established through ginaa just as it is 
established through nikaah , and it is also established through those things 
which lead to ginaa such as kissing, and touching and looking at the hidden 
private parts with shalnvah (desire), and that is because those things lead to 
finaa and finaa leads to a child. 

CJlS" lil Axjlj o' Js- OLs j?x}\ jA .aJjJ'j 

OlS" lil IgAUj ^Jj\ 

kSJl Js- 


The child is the original factor that makes the hurmat become deserving, i.e. 
it first becomes haraam upon the child, the father of the husband, and the 
son if the child is female, and the mother of the wife and her daughter if the 
child is male. Thereafter, the hurmat extends from the child to his two sides 
(i.e. Inis parents), so the mother's family becomes haraam upon the husband 
and the husband's family becomes haraam upon the wife, because the child 
has come about as a part and a unity between them. 

d' OlS" ^1*3 AxL j 3 fgxLjj lgxLj3 AxL«3 0 j^x 3 l£xa 

U33 kiili fpr USI iy> 
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For this reason, the one child is attached to two individuals, so it becomes as 
though the wife is a part of the husband and the husband is a part of the 
wife, so his family becomes her family and her family becomes his family, 
and for this reason, it was appropriate that it is not permissible (for the 
husband) to have relations with the wife a second time, but this was 
permitted to ward off difficulty. 

lljl' aIai'jj 3jALa«J| idj loti AjIa'j Uyl'3 AjIa' ^!l UyJl aia \j£j 

stid' ^UU A^lJi dtil^-Sl' Uti djd' 01 US" Uj Ati dis¬ 

similarly, this ( hurmat ) extends from zgnaa to its causes ( asbaab ), because tgnaa 
and its asbaab (causes, or things which lead to it, such as looking with 
shahwah , and touching, kissing, etc.) lead to hurmat-ul-musaaharah via the 
medium of the child, not from the fact that it is %inaa, just as how sand 
purifies ahdaath (impurities) because of it taking the place of water (in the 
absence of water), not from its own part. 


(iLLd' ‘ ■ iii Vj) 

Sfi a^awj ^\j?~ aao*!' 0*i Oilij A)ti 0U' ,up :a1j3 uda£ 

OU.jgll) aTp Aj«ifl*d' ill® \b\ llld' jJfc yd'l La 


^gSloJ' Axj liuj olj ^3 Aditi!' AjLLHa 3 ,OlAoJ' 1 *a Aj• g * d' as 1*1' LUoj UIaPj 
jAj A^la 0*<!ld' ill id' ills Jj Aj).,g*d' asIA!! ILUj d jl Aj^l 

as 1*1' lUoJ O' a»?u OUQaJl llJloJ' lilo lols . jj^u V lilij OloOail a J^sV' 

dll!' llU' aJULoj UIapj ,oJU' Aid!' id' Add; sis OLLalti a^s*. d' 

AllflJ' Old A^Loj AaL-J Olj ^3 lldj lg-i jjls l^-j '3] AilS jjld' 


The author says: 

"And ghasb (looting or forceful seizure) does not result in ownership." 

This is coupled to his statement: "it is not established", and it is a second 
brandling off of Imaam ash-Shaafi'ee aJp dll as-j, and that is because ghasb is 

haraam and disobedience (to Allaah Ta'aalaa), so it cannot be a sabab (cause) 
for something that is mashroo' (legislated), which is ownership (i.e. the ghaasib 
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or one who looted / seized forcefully coming into possession of the item) if 
the looted item perishes and he recompenses for it. 

According to us (the Ahnaaf), the ghaasib (looter or one who seizes 
something forcefully) owns the looted item after recompensing (for it), and 
he owns whatever accrues from it and remains in his hand, and his previous 
sale is discharged (i.e. if the ghaasib sells the looted item and thereafter 
recompenses the original owner for it, the sale is complete), because if the 
ghaasib did not own the looted item, but rather it had remained in the 
ownership of the original owner, then two substitutes would join in his 
possession, which is the asl (the original looted item) plus the recompense 
(given to him by the ghaasib ), and that is not permissible. 

If the original owner comes into possession of the compensation, then it is 
necessary that similarly the ghaasib comes into possession of the looted item. 
The compensation, according to him, is equal to the lost possession of the 
item (i.e. it is as though the ghaasib has caused the original owner's hand to 
lose possession of that item, so the compensation is to make up for that lost 
possession). 

Thus, according to Imaam ash-Shaafi'ee <ulp the purpose of the 

compensation is to make up for that lost possession, but it is not equal to 
the actual lootem item itself, and therefore the ghaasib does not own that 
looted item even after compensating the original owner for it. 

According to us, die compensation is equal to the missing possession (i.e. 
and thus the ghaasib comes into possession of the looted item after 
recompensing the original owner for it), except in the case of a mud abb ar (a 
slave who is promised manumission, such as by the master saying to him: 
"When I die, you are free.") If a person forcefully seizes a mudabbar 
belonging to someone else, and (the mudabbar) perishes while in his control, 
then he recompenses (the owner for it) and he does not come into of him, 
and (the recompensing) is to make up for having taken him (the mudabbar) 
out of the hand (of the owner). 


jAj 4UI £jysJ 

0 jtiaS] ^3 jAj L«i 
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jA 1 Jj ^3 bw3 yLJl OS! Uj^- ^^Ullj ^Ja^JU dwa^-^Jl j*jc UddPj 

(S-Shd-X^l) ^Lwn^Jl Jla j3l^Jl) OXU>J *jj d«tfg*~jiJ L__^ ^La« 3 ,*LP OJO^J dj Jjl^WO d..«ilff*»ill 

k-dj^xJl jlJU Ojlj^-lj (t-b^-dl Jl« (jip ^3l^J' sSk~~*>] oSl Oilij dill *W^-j ^yOlOdl ^jlj 

dSCU Lwi Oj^j O' ^Laj jjlaax^j ^»l f y>\ 


The author says: 

“And a journey of evil can never be a cause for (receiving) the rukhsah 
(concession)." 

This is a third branching off of Imaam ash-Shaafi'ee dJp dill d^- J? because the 

journey of evil, which is, for example, a run-away slave taking a journey, and 
the journey undertaken by a highway robber, and by a baaghi (rebel), etc., is 
disobedience and haraam , and therefore it cannot act as a sabab (cause) for 
them receiving that which is mashroo' (legislated), which is the rukhsah 
(concession) of not fasting (if it is during Ramadhaan) and of making qasr 
Salaah. 

According to us (the Ahnaaf), the rukhsah (concession) is aam (general) for 
both the obedient one and the disobedient one, because a journey is not 
qabeehfee nafsihi (evil in itself), but rather, the evilness lies in the disobedience 
that is accompanying it and which is capable of separate from it, and thus it 
is valid to be a sabab (cause) for receiving die rukhsah (concession). 

The audior says: 

"And a Kaafir cannot own the wealth of a Muslim by way of seizing it." 

This is a fourth branching off of Imaam ash-Shaafi'ee dJp dill The 

reason (for him saying this) is that for a Kaafir to seize and come into 
possession of the wealth of a Muslim in Daar-ul-Harb (a land at war with 
Islaam) is a matter that is haraam and prohibited, thus it is not capable of 
being a sabab (cause) for the transfer of ownership (into the hands of the 
Kaafir). 

Jb lj Iil3 UJb jl OJlLJb Oj^j UO] Jajbxll OSf d^UJ Lw> Oili Oj^j UAdPj 
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^S- jUS\J' S-\\ jjii \^Q~4 loi'.J d^VOJ j~««lL»a \jj\S" 

According to us (the Ahnaaf), it acts as a sabab (cause) for the transfer of 
owndership, because protection (of the wealth) takes place with ownership 
or with the hand (i.e. with control), so when they take (the wealth) and 
tranport it to their land, then the control as well as the ownership is lost 
from us, so their seizing and coming into possession of it is over something 
(i.e. the wealth) that is unprotected even though it had been protected 
initially, so they come into possession of it. That is established from what is 
pointed out in the Aayah: 

{"(And there is also a share in the spoils of war) for the poor Muhaajireen who were 
driven outfrom their homes and their wealth ..." } 

Because (some of the Muhaajireen) had been wealthy in Makkah, but now 
(when they came to Madeenah) they were called fuqaraa (poor) because of 
the Kuffaar having seized and taken control of their wealth (which was left 
behind in Makkah). 

End of Volume I. 
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